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a Back verſus Andrews. 4 35 # E=9 
of 1 a Copyhold to bimſcdf, th ikke cs 2 Vera, 120. 
and his Daughter, and their Heirs, and aſter- 4 Puch 
-— nds ſurrenders this Copyhold: to the Plaintiff, aCopybold 3 Lin 
and his Heirs, for ſecuring a dum of Money, and I Wi, ala 
dies; the Plaintiff brought this ill to have the Eſtate — 


7 
* 
* 


| made to him, and the Queſtion was, Whether he frags A 
ſhould have any, or what Part of. the Land? , | | forthe deu. 


; Debt 
| 2 7. & not intitled to Pry of the Lands ee once fr ths n fd Dag 
and the Husband and aig Cos e 


For the Plaintiff, it was inſiſted, he ought to have the 

| 7 for that the whole Purchaſe. Money was the Money 
of F. &. and the Wife and Daughter were but Truftees 

| for him but at the Sans he mult have the Husband's 

Bow the Defendant, it was infiſted, that this Purchaſs 
ſhould be looked upon as an Advancement for the Wife _ 
and Daughter, and not to be Truſtees, and the © 
Husband and Wife took by Intireties; and ſo the Sur- 
render of the Husband could paſs no part of the Lands, 
md it Reon, the Plaintiff might 1 4 1 

B formed 


* 


=. | Po Term. &. Hill. "v5 


2 e bimſclf how the Title ſtood; and of that Opie 
nion were all the Commiſſioners ; ſo the Bill was diſ- 
| milled, but without Colts. 


„ 75 Sotcer verſus Mead. 
3 "A Man makes his Will, and J. S. his Ricci, and 
is Execuror, L gives him a Legacy of 201. and Deviſes all his 


_ whim % Lands to . N. and his Heirs, upon Condition, that he 
6 Pay his Debts and Legacies; and if the Debts were not 
7. ie Paid within two Months after his Death, and the Legacies 


Condition 


har be pay within three Months, then the Creditom and Legatees 


1 the might enter; and the only Queſtion was, Whether in 


Perional E- this Caſe the Perſonal Eſtate ſhould be firſt applied in 
appliedin Eaſe of the Real Eſtate deviſed to F. N. 5 
Real, in diſcharging the Debts and Legacies. |» 

-  Serjeant Phillips for the Plaintiff argued, that the Per- 
oral Eſtate ſhould not be liable in this Caſe, and ſaid, 
it was the ſame, as if the Teſtator had deviſed Lands to 
J. N. upon Condition to pay 20 l. to 4. and 20 l. to 

B. and in that Caſe, wicked Queſtion, the Deviſee of 
— Lands could have no Advantage of the Perſonal 

5 te, | 

Serjeant OO for the Defendant. It is 4 ſettled 5 
Rule, that Heres Fuctus ſhall have the Benefit of the 
Perſonal Eſtate, as well as the Heres Natus; and tho' the 
Perſonal Eſtate had been deviſed to he rene ; yer if 
it were not ſaid, without being liable to Debts,” it ſhould 
be applied, in Eaſe of the Real Eſtate; and to that Pur» 
poſe was the Caſe of Turner, and Zouch, and Cook, and 

Guavas in the Exchequer ; if a Man makes a Mortgage, 
and does not covenant to pay the Mortgage - Money; yet 
the Perſonal Aſſets ſhall be firſt applied in Eaſe of the 
Real Eſtate z and ſo it muſt be in the preſent Caſe. _ 
Lord Commiſſioner Maynard. If a Man deviſcs his Real 
| Eſtate to another, upon Condition to pay his Debts, and 
does not diſpoſe of his Perſonal Eftate, that ſhall be firſt 
applied in Eaſe of the Real Eſtate : And here the Condi- 
1 : Ca tion 


LES 


In Curia Cancellarie. 
tion annexed to the Deviſe, is not a Condition to avoid 
the whole Eſtate, but only to give an Entry to the Cre. 
ö,, n , CNEL Og 

Keck. The Creditors have likewiſe a Bill now at 
hearing, and have a Demand primarily againſt the Per- 
ſonal Eſtate, and may certainly take their Remedy a- 
ainſt that, if they pleaſe. Suppoſe in this Caſe there 
2 been no Executor named, the Adminiſtrator muſt 
certainly have applied the Perſonal Eſtate in Eaſe of the 
Real; and the Executor does take no more to his own 


Uſe'than an Adminiſtrator; therefore the Perſonal Eſtate 


muſt be applied = 


| -Rawlinſon, There is a Diverſity betwixt Heres Fafhus, Heres Tian 


and a Deviſee of particular Lands; for a Deviſte of par- Eitare ſhall 


ticular Lands ſhall not have the Benefit of the Perſonal 


Eſtate, but Heres Factus of the whole Eſtate ſhall. — 1 
| $ 1 | "DID" III. Deviſee of particular Lands ſhall not. 
 Devweniſh verſus Baines. * 


> 
* 
B 
— 


nor, may, in the Preſence of two Witneſſes, nominate 
his Succeſſ6r, and ſuch Nominee ſhall enjoy the Lands 


after him for Life; and the Perſon who nominates may 


except any Part of the Lands to any other Perſon, 


yet the Nominee continues Tenant to the Lord for the 


whole, but the Perſon to whom any Part is excepted 
| ſhall enjoy that Part during his Life - and if any Te- 
nant dies ſeiſed, leaving a Wife and makes no Nomina- 
tion, then the Wife fal 


and intending to leave the greateſt Part of his Copyhold pes 
to him, and the reſt to his Wife, when he was ſick, Ettare to his 
Ee 3 Was the otherPart 

to his Wife; 


the Wife 
defigned 


Y the Cuſtom of the Manor of Yeeminſter Prima 
in Devonſhire, every Copyhold Tenant of that Ma- 


| have the Tenement during 


ve the Be- 
nefir of the 


ing to give 


2 him to nominate her to the whole, and that ſhe would give the Godſon the Part 
him ; decreed againſt the Wife, notwithſtanding the Statute of Frauds and Perjuries, 


- N 
99 
RRR 


| 


. 4 FI * 


De Term. & Hill. 1689. 
was adviſing with ſome of the Copyholders of the Ma- 
nor, how this might beſt be done, whether it were not beſt 
to nominate the Plaintiff his Succeſſor, with Exception of 
ſuch Part to his Wife as he intended for her; but the 
Wife being then preſent, pretended it might be prejudicial 
to her, as to the Part intended her, and that if he would 
nominate her his Succeſſor, ſne would take Care the Pla in- 
tiff ſhould have ſuch Part of the Land as was intended 
him, and offered to give Security to that Purpoſe; 
thereupon J. S. nominates her Succeſſor, and dies; ſne 
refuſing to let the Plaintiff enjoy the Lands intended 
him, he brought this Bill to have them decreed to him: 
The Defendant pleaded the Statute of Frauds and Per- 
juries, for that there was no Memorandum, Cc. in 
Writing. 8 | + 1 | j 
Serjeant Hutchins and others for the Defendant, in- 
ſiſted, that the Plaintiff could pretend to no Decree 
but upon the Wife's being a Truſtee for him, or her 
having agreed that he ſhould have them; and all A- 
greements concerning Lands, and all Truſts concerning 
Lands, muſt be, by the expreſs Words of the Statute, in 
Writing. HY | WW 
Serjeant Phillips and others for the Plaintiff, inſiſted, 
that Copyholders are not within the Statute, and that 
Caſes of like Nature have been decreed here; as in Cham - 
at Apps. berlain's Caſe, which was this, The Father being about 
9 make his Will, and thereby to make certain Provi- 
Father not to ſions for his younger Children; his Son and Heir appa- 
mate 2 Wil, rent perſuaded him not to make any ſuch Will, and 
tended ro that he would take Care his Brothers and Siſters ſhould 


have made 


a 


3 


and which have thoſe Proviſions; whereupon the Father forbore to 
| tain Prov). make the Proviſions, and they were decreed againſt the 


done for i. Heir in this Court. 


En promiſing to do for them himſelf : Equity will decree the Heir to give them ſuch Proviſions. 


All the Commiſſioners were of Opinion for the Plaintiff, 
and ſaid, they decreed it not as an Agreement or a 
Truſt, but as a Fraud; and they were of Opinion, that 
ſeeing by the Cuſtom of the Manor an Eſtate might be 

FS | bt 5 6h; © created 


wy Curia Cancellaria. „ 


E by Parol without Writing, a Truſt 7 ſuch = 

Eſtate ** — likewiſe be raiſed without Writing, not- 
withſtanding the Statute. And Keck ſaid, that where a Taff fn fue. 
Tenant in Tail was about to ſuffer. a Recovery, in order ut by th 


to provide for his younger Children, and had been kept; from ſuffering 


from it, by. the Iſſue in Tail promiſing to do it; it had SONY | 
been decreed in this Court. 1 aner 


eee Hi eueren aa th er Da 


| Lord Viſcount Teviot verſus Lady Spencer, de Caſe 4 
& al & econt. | 1 Conran | 


IR e IN by Fine — Depd, 
dated 10 May, 12 Car. 2. ſettled. the Manor of Y. inte a Son 
Tee on himſelf for Life, and after on Sir Benjamin B. faken 
Maddox and others, for 2 1 ears, to commence from he fertles 
his Death; and after that Leaſe, on William Spencer, his 7 45 ay 
Son in Tail, with Remainder to his own right Heirs, and Gs to 
the Truſt of the Term is thereby declared to be for talking 36091. 
raiſing 5000 J. viz. 2000 l. for the eldeſt Daughter of Pughuers | 
Sir Thomas, that ſhould be unmarried at the Time of cel. where- 
his Death, and to be paid at her Age of 18 Nears, or * 

| Marriage, which ſhould firſt happen; and the other £41, ke 
Zoo to be equally, divided amongſt his younger the So 
Children, to be paid at their reſpeltive Ages of 18 Tal, Re 
Years, or Days of Marriage, which ſhould firſt happen: Pr. Ih. Bon 
And in the Deed there was a Proviſo, ' that if William dies ies wichour 
| — „or any Iſſue Male of his Body, ſhould pay or —_— 
| ſecure the 1 n to the Deed, - then the Land wo his 
Leaſe to bs void. 1 four Dau 


ters equ 
yet bold tec; Eldeſt thould dad recon, 3 


" Afterwards William the Son died, and after Sir Thomas 
having no other Sons, made his Will, and thereby de- 
viſed the Manor of T. Cc. to his Wife for Life, for 
Increaſe of her Jointure, and ſhe to pay 100 ll. per 
Anuun to his Siſter, &c. and afterwards in the Will there 
was this Clauſe, And thereby declare that I leave my Lands 
of Inberitance 1 to 2 to my 3 as my Heirs at 
C Lam, 


— ewes — 


DD I 1 I — W 


| Lead on Actount of "my dying without Iſue Male if my 
Body; and that the Lan . given to thy Wife, or ſet. 
tled in Fointure on her ormerly, ſhall not be charged with 
any Portions. or Sums Money to my ſaid Daughters, 2 
Virtue of any former Matriuge Settlethent made by me. 
Sir Thomas dies, leavitg Iffue four Daughters, all un 
married; the eldeſt —— After wards matried the 
Plaintiff; and this Bill was brought agaitift the Lady 
Spencer and the other three Daughters and their Hus- 
bands; and the Truſters to hate the Beviefit of this 
Term, and to have the 20 001. raiſed and paid to the 
Plaintiff. 

„The Defendants infificd, thit the settlement mide by 
Sir Thomas was only intended to be 3 Proviſion — 
Daughters, in Caſe he had leſt Iſſue Male; and that 
füling, it ought in Equity to be ſet aſide, and no Uſe to 
be made of it: And the rather that Sir Thomas, who 
had an abſolute Power to diſpoſe of the Inheritance as 

he thought fit, had of his Will declared, that his Land 
ſhould not be charged wich any Marriage Portion or Sim 
of Money for his Daughters, but thar they ſhould have 
— Benet of it; and their Croſs Bil was to' thi | 
me 
But the ot Colpmiliontth were all day of Oi 
niop that the Plaintiff muſt have 1000 l. mote than the 
other Siſters ; and that if the other three Siſters did not a- 
gree to pay her 'three fourth Parts of that 1000 l. out 
of their Shares of the Land, then the Triiſtees were to 
raiſe the Money according to their Power; and the 
| Lady Spencer was to be reimburſed out of che Inheri- 
tance, what her Eftate for Life ſhould be ami! in 
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a | HE Defendant was owner of an Inn, and certain s. 
Lands belonging to it in Barnet, and had let that —— 
Inn and Lands to J. S. who was grown conſiderably in driving + 
Arrear of his Rent. The Plaintiff was a Perſon who Me when The 
traded in Sheep and Cattle, and had ſent his Servants 4, "Ended 
with a Parcel of Sheep to be ſold at London: In their wn La dere 
Way they came to this Inn; and as they had uſually done, 3 Ep int 
by Leave of the Tenant, they put the Sheep into the Gand be. 
Ground belonging to the Inn, to lodge for that Night. . 
o gg 
Jyoyre the Landlord immediately ehmes dbem to the 
Ground, and pretended to be very angry that the Sheep 
were there; whereupon the Drivers {aid they were ſorry 
if they had done any thing amiſs, and if he pleaſed 
would take the out again, and give him any Satis- 
faction for the Time they had been chere, which''was 
not half an Hour; w Joyce asked what they 
were to give a Night, they replied 84. per Night a Score; 
then , af you be Cuſtomers to the Inn, you 
may let them be there to Night at that Rate ; where 
upon they were continued in the Grounds : And when 
the Servants came in the Morning to take them away, 
Foxce had diſtrained them for his Rent, fo they replevied 
the Sheep. And Judgment being given for Foyee in chat 
Action in C. B. Fowke the Owner of the Sheep brought 
this Bill to be relieved againſt that Judgment, = was ſo. 
Ihe Court relied on this Reaſon, that when the Drivers 
offered to take the Sheep out of the Paſture again, at 
_ Time they were not diſtrainable for the Rent, 
ing not been Levant and Couchant upon the Lands, 
* by the Fraud and Subtilty of Foyce induced 
ws eave Au there all Night, 45 they became 
liable to the Diſtreſs; and it was decreed for the Plain- 
tiff with Coſts, ee, and in Erg 
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18 Mea The Caſe of Brodon and Pierce was ery where 
there being 20 Years Arrear of a Rent- Charge, and 
Cattle came by Eſcape out of the next Groutid, and 
were diftrained, 'Te. the Lord 1 relieved inf 
ir in this Court, Ace 95 


A Anommbus. e 
A. Deviſes N this Caſe was cited he Gofo n Ranked nl 


vita || Mr. Juſtice Jones, ſitting in the Abſence of my Lord 


8 Chancellor. A Man by his Will in Writing, - deviſed to 


8 et, his Wife 1200 J. in Money, and all the Goods and 


Plate, Jew 
Houllola. * Chattels, Plate, Jewels, and Houſhold-Stuff and Stock 


Stuff and 


| Sock de. upon the Ground, in and belonging to his Houſe in N. 
| his Houle ar in which Houſe there was 400 l. in Money; and if 


v;.7%" this 400 J. ſhould paſs by the Will, was the Queſtion. 
Teſtator had in ready Money in the Houſe, won't mo theſe Words. 


Decreed that it ſhould not, for 400l. is a conſidera: 
ble Sum, of which the Teſtator cannot be fu ppoled to 
be miſcounſant of its being in the Houſe z then had he 
an Intent that that Money ſhould have palled, he would 

not have couched it under the general Words of all his 
5 Goods and Chattels, but —_ at firſt have ren her 
| 1600. 15 * 

8 In Eaſter Term a new Commilſ ion paſ- 

ſed for the Cuſtody of the Great Seal ; and Sir Tg Trevor 
and Serjeant Hutchins "fy in the Place te Sir * wy 
nard and Sir mm a | | 


Alathta Gofton, Widow and Rel 7 
Francis Gaſton, and Francis _ Gofton 
_ Adminiſtrator of the ſaid F rancit WIR 5 
Sir John Milla. 34. 0861 bak. ik fr i ©03 6 


1:1. 0 91056 

HER Caſe 6 he Jodie 82 
1669, lent to Edwin Sandys, his Brother-in-Law, 4 4 by Will 
afterwards Lord Sandys 400 l. and the {aid 400 ,. being 199) which 
unpaid, and the Interefl of it greatly in Arrear. Lord Tex, in Gull 
Sandys makes his Will in Writing, and thereby deviſes 8 

to his Brother-in-Law Francis 
faction of all he can Claim from hom, and deviſes to hh 
the Plaintiff Alathea an Annuity of 25. per Annum during kl Eftareto 


her natural Life; and after deviſes all his Real Eſtate 10 of his che. 


the Defendant and his Heirs, - chargeable with the Pay- N 
ment of his Debts, and of the ſaid Annuity; the Plaintiff 9944. 2, 


Francis refuſes the Deviſe of the 400 l. and this Bill was ran — 1 


exhibited to have the 300 l. and Intereſt, and the Annuity bar — 
deviſed to the Plaintiff Adee, ; and the Cauſe being de. $207 he 
creed to an agg appeared by the Maſter's Report, mitaous: | 


that there was due for x the i ald 400. and Intereſt 800 e 


and | taken i hi 


cjon, and the whole Debr hull be paid. 


400 l. in full Satis- of alle 
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and the only Queſtion was, Whether the Lord Sandys 
Real Eftate ſhould be charged with the whole 800 J. by 
Virtue of his il. 955 | 
The Defendant's Council inſiſted, that this being a 
Debt by ho Cone 7 - not in its own In fre 
> charge the Lin; aud therefors”? Aub jo Farther 
| 1 ff at e Will has a l and t 1 82 Devi- 
ſor having given 400 J. in full Satisfaction of all Demands, 
is a plain Evidence, that either there was no more due, 

or at leaſt, that he intended to ſubject his Land to no 
more; and that, this.Caſe, is the ſtronger, Nor that this 
Debt by the Length of Time was barred by the Statute of 
— ͤ K 
The Plaintiff's Council inſiſted, that the Deviſe of the 
400 l. is no Evidence that there was no more due; and 

if the Lord Sandys did think that no moxe was due, yet 

it appears by the Maſter's, Report that he was miſtaken, 
and he 777 charged his Lands generally with the Pay- 
ment 6f his Debts, and the Intereſt. is as much a Debt 
as the Principal; and tho it were once barred by the 
Statute of Limitations, yet it continues a Debt ſtill, 
and is as much Within the Truſt of the Will, as any 
bother of the Teſtator's Debts; and it does no where ap- 
pear in the Will, that the Teſtator intended, that Francis 
| Gofton's whole Debt ſhould not be charged on the Lands, 
tho it ſhould be more than Joo © 
All the Commiſſioners were clear, that the Land ſhould 

. be liable to the Payment of the whole Debt; and Lord 
| EReawlinſon put this Caſe, If a Man ſhould recite in the 
4 Man by Beginning of his Will, whereas he was indebted to A. 
hisDebrs, and 300 J. to B. 400 L to C. 300 L. We. when, indeed, he 
ll Ruf k. owed A. 400 J. B. 500 l. and C. Co l. and afterwards 
— ſnould, by chat Will, ſubject his Lands to the Payment of 
thereof, tho* his Debts, would they not be liable to pay all that was 
hel millaken que to A. B. and C. notwithſtanding the Teftator's miſtaken 
tied, ver all Recital in the Beginning of his Will? Certainly they 
his Devetall would; and the Caſe before us is the ſatne. 1 


be paid. 


a Ls [ies | | | Knap 
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HE Plaindff ad- aſl qe) \derifed) to a pay- „ 
able within a Vear after the a of . —ů 
who was his Half Brother; the Plaintiff i ee bs A EEE Exe- 
the Legacy, nor of the Teſtator's Death, we Exe- > Ons . 
cutor publiſh'd it in the'Gazerre ; and then he demanded 3 4770 2 

his Legacy of the Defendant the Executor, and the on boy ' it 
Conteſt was, Whether the Plaintiff ſhould have Intereſt 
from the Time the Legacy Thould have been paid? The 
Court would not give any Intereſt, not ſo much as A" 
the Time of the Bill 'exliibited; nor would they is F v; it kgs 
je, even out of The Aﬀets, but the bare e 


* 7 
$f we 


150 4 "ite ſerſus Lg 2405 1. 248776 "Ge. 
3 „ d a2 WW 2 mr 15 | 190. 15 4 
"\Homas l The eder, 8 had 2 Mortgage in "Hee, A 4 ho ee kv 
which Was forfeited; 3 he makes his Will, and * 59 17 15 4 
Joviſe all his Mortgages to Thomas Fisk the younger, ! And Hes the al 9 
makes him Executor and dies: Thomas the younger * 9 
proves the Will, and after dies inteſtate. The Plaintiff Defed of ac | 
takes out Adminiltzation'de Judt avg to en e alias nn 
and alſo Adminiſtration . to Thomas, the younger, and d ee Bur 
brings this Bill againſt the Mortgagor; and the Defen- ben in by 
dant Fist who was Heir at Law to. Thomas the elder and Gic ord 
younger, and had bought in the Eq quity of Redemption. when — 1 
This Cauſe was 3 on Bill and Anſwer, and it was — — 
agreed that both the Fisks left 1 Aſſets without i 
25 More | the Bill 2 4 . the Defendant A; aar, 
Fisk to aſſign the — e the Mon : f 
or elſe to forecloſe them. bh oi 10 paid, fr — 
And it was decreed, chat che Daendesg But ng 
pay the Plaintiff, his Principal, Intereſt and Charges to a 
Day, or elſe aſſign the N and be forecloſed. 5 
but my Lord Commiſſioner Trevor ſaid, if the 


had been in 8 and died ſo, be would not have = 


. Truſt, and 


a hs n „ » — wt a. a 8 


4 "De Tim. Tm 1690. 


>. 


Se a the. $a 


"raken the Mortgage * the wa there being n no De- 
ect of Aſſets. A i PETE 


a__ god. eg chit Cordell woes Nad AE 

9 e {4 T n 5 be 
A. by wi R. Cordell being a Merchant, and having, an E- 
2228 Rate of about 2 500 J. and being about to g 


his Relations , beyon Sea, in December. 1654, makes his Will, and in 
he Ve. the Beginning thereof deſires his Mother, and the De- 
ua his E- fendant Mr. Noden, to take upon them the Trouble of 
makes ". and being his Executor, and makes them Executors, and 
tors, and * then goes on and ſets down all the. Particulars. of his : 
_— Eſtate, and caſts them up, and then ſays, Al my Eſtate 
chemo rake gforeſaid, and whatever elſe belongs to me, I diſpoſe of as 


grin i his ollows ; and then deviſes a Legacy of 100. to Noden, 


ſtate. Teſta- 


tor lives ten his Executor; and ſeveral other Legacies to his other Re- 
Years after, lations, to the Value of 22007. and after the making 


oy of his Will goes beyond Sea, and lives about ten Years, 
creed the fin. and improves his Eftate to about 5 5001. - His Mother 
— dies, and 7, everal of his Relations to whom he had. de- 


Treuer in viſed Legacies : And then the Teſtator dies. 


that the new acquired Eſtate ſhould go to the Legatees in Proportion. 
I be Bill was brought by the Relations, who were Le- 
gatees, againſt the Defendant the Executor, to have an 
Account of the Perſonal Eſtate, and to have the Sur- 
9 5 diſtributed amongſt them: It was taken Notice of 
in the Caſe, that Mr. Noden had uſually been a Truſtee | 
in the Family; that the giving him a particular 
and the Words, deſiring him to take the Trouble of the 
Executorſhip, and the Computation made of his Eſtate, 
and the deviſing all but ſo ſmall a Part left for Contin- 
gencies and Funerals, was a plain Evidence that he in- 
tended no Advantage of an Overplus to the Executor. 
The Commiſſioners were all of Opinion that the Sur- 
plus ſhould be diſtributed ; but in this Caſe not accord- 
ing to the Statute of Diſtributions, but according to the 
Tekin, of each | ones Legacy, iowa to him by che 
Teſtator. 
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Attorney * of the 1 Dutch), t the cr Caſe t 
Relation of Mr. Vermnden, Plaintiff, » Burch 


Chamber at 


verſus Sir John H eath, & al Defendants, 125 
ich Jo 930M oa bed * 2 X & to. wut > ard GB. 
* * 8 Infommition bt forth, Fo _ Relator and Me, Jiice 
|; Defendants were Part-Owners of . ſeveral! Coals ung incourt, 
Mines in Derbyſbire,| that the King had a Duty ef Lots 8 
and cope out of all che Lead Mines there, chat by the the Duchy 
Cuſtom, if one Owner were at Rxpence for the imt Wie an Inf. 
proving or working a Mine, all the Owners ought to pron an 
contribute and beat their Part of the Charge; that the of Gal | 
| Relator had been at great Charges in making Sbughs Mines,againtt 
and other things for ——— and improving the Mines, Oukwvr in 
without which: en could not be wrought (and ſo the dee 
King would loſe his Duty) and that the Defendant Fi 
would not contribute or pay any Bart of the Charge; 
therefore to make him account with the Relator, and 
pay his Part of the Charge, was e behen, TE 
the Scope of the Information. 
Te d ther Daſpndans pleaded an Outlaw 4 ide 
Relator, and it was os ah. whether, the Plea was 
good or not, and at length the Plea was Allowed by 
both the Judges to be good; for tho Mr. Attorney Ges 
neral be Plaintiff, yet the Neider is to have the whole 
Benefit or Loſs L the Suit, and is himſelf, Party to it, 
for it would abate by his Death, Nc, and the King's 
Name is only made Uſe. of by the Form of the Court, 
and he is. not directly concerned at all, and very little 
by Conſequence; and the Suit is not WOW Wy yy | 
Dorn but 0 Relator's Intereſt. Mio ob 
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min verſus f aM C 


| T* Plaintiff and Defendant Huſſey were Truſtees | 
in a Term for 99 Years, for railing a Sum of. 
ga and 7. S. who = the Keren, nn it 


* N 
- . 
ow 


Not neceſſa- 
ry to ſend it 
to be tried at 
Law, Whe- 
ther a volun- 


Money, and his own Mortgage 
anſwers, and ſwears, that before her conveying the E- 
ſtate to F 8. her Son, it was agreed between them, that 


tary Convey= 
inc be fraudulent or not? For a Cour of Equity a0 dum te 


De Torm. & Trim. 1690. 
upon the Defendant Huſſey and his Heirs, in Truſt for 


bis Mather (who had conveyed it beſore to him) far her 


Life, and after her Death, if if he ſurvived her, then in 


Truſt for kim and his Heirs ; but if ſhe'furviyed him, 
© then! to her and her Heirs, Ten Vears aſter, White lends 
a Sum of Money to J. S. (baving had no b Notics of L... 


ſecond Cotiveyance to Huſſey 


ttheſe Lands to Truſtees; . S. dies is Mother 5 
vintz him: Then hits ſets up his M 
his Bill againſt the Mother of N S. N Dufndane | 

Huſſey, to ſet aſide the former Conveyan | 
as being voluntary and fraudulent againſt him, and that 
therefore the Term of 99 Years might 


„and exhibits 


ce made by N S. 


be wholly aſ⸗ 
ſigned to him, and he thereby enabled to raiſe the Truſt 
e Money too; the Mother 


he ſhould make ſuch Re-conveyance, and that che ſame 
was not made privately, or kept ſecret, nor was upon 
any Truſt, and that ſhe knew nothing of White's lending 

any Money to her Son. 
pbue proceeds no Farther upon this Bill The Mo- 
ther makes her Will and deviſes this Land to Huey and 
another of the Defendants for Payment of Debts and 
Legacies: Then White exhibits a <a Bill to the fame 
Effect, againſt them, who make the ſame Anſwer the 

Mother had done before, v1, ſecting forth her Anſwer, 


and that they believed it to be true. 


Upon the hearing of the Cauſe, the ina unani- 
moully decreed for the Plaintiff, tho it was ſtrongly in- 


ſiqſted by the Defendants Council chat t they could not fo 


do a. directing a Trial at Law, whether the gettle- 
ment on Huſſey were ip by I or not, for that Fraud 


or not was triable 'onl by. Ivy 1 y where the 


Fraud, if any, was us . its being voluntary) and 

that if at Al the Jar! ſhould: find the Fact ſpecially, 

and ſubmit it to the Court, they could make no Judg- · 
ment 


In Curia Cancellaria. Is. 

ment upon it; but it © muſt be expreſly found by the 
Jury to be fraudulent or not. But the Commulhoners 
were all of Opinion they. might decree a Conveyance to 
be fraudulent, meerly for 25 voluntary, and that 


I thy dd nin Ol 


Martin — Long. ee ee 


Man deviſed a Term far Years to . & his Heirs, fr 
Executors and Afligns for ever, but if he died bunten, = 

before 2 1, leaving no Iſſue, then to J. D. The Deviſce died Aga: 

before 21, without Hue,” and the Remainder was held to ores bur 

be 99G | | 21 without 


* 
„ nen e 


Gu Forts ils +: 


— made 8 Jainture to his Wiſe of fe Mm 
veral Lands in Molt, and after made his W. 12 
and thereby deviſed chaſe Lands to the Plaintiff and hi 4 
Heir, upon Condition to pay ſeveral Syms of Money to pay fra © 
ſeveral Porſons at ſeveral Days z and if he fail, then to der, « . 
4 and his Heirs upon the ike Terms, and dies. hoe 
Titer for har Purpoſe, during the lag of « la. 
Some of the Money being near due, and the Plain». 
tiff not having ready Money, and fearing to loſe the 
Eſtate, exhibind: his Bill agstad the Jointreſs, and thaſe 
that were to come in upon 10 Peg, and pra * 
he might be admitted fo fell Timber of the , to 


Po Money; "xg the Court without Difkculry de- 
| 7 1 cor ing Yo 


Termino $ Hilarü, 
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7 ay verſus Slanghter, 


Tear in TENANI in Tail ſcttles Lands Genchirith) and 
levying a in 1652 a Decree was made by the Commiſſio- 
1 e ners of Charitable Uſes for applying theſe Lands to the 
— may Charity; then the Eſtate Tail is ſpent, and Tay, h“ 
as the Remainder Man in'Fee, and an Infant, put'in 
EN Exceptions" to the: Decree, that he ought not to be 
— 9 th the Decree, not coming i in one thy TIO 
in Tai oh 
But all the Gee were u. Opknice char all 
Appointments of Tenant in Tail to a Charity, are by 
the Statute good and binding againſt the Remainder 
Man, as well as againſt the Iflue in Oy and N e 
confirmed the Decree with wg = Be 


27 January. 


Wheeler Ps us Ne W 


Sealing, not HE Plaintiff had articled with the Defendant for 
— the Purchaſe of ſome Lands of his Wife's, and 
 Ereement out the Articles were in Writing, and ſigned by the Parties, 
of Frauds» btit not ſealed; but the Plaintiff was put into Poſſeſſion 

| of ſome Part of the Land 3 and therefore * 
2 decreed 


EFF 


FE 


"oo ET Ge 7 ws PTY . 5 


— oo mores on | | "abatng wenn malt © 
under Seal. And my Lotd Commiſſioner Rawlinſon ſaid, 
that Agreements in Writing, tho tiot-{ealed;1haye.lome 
better Countenance ſince the Seatgtesivl, Frauds. ae 
_ chan x bad Fre üb. If: A 1910 ma Tre. + 510.1 * 


EET TG bing 9 ad bock ror 


F virbeard verſus Boveri "Foxeraſt, a 1. 
„ eee 92 4 K econt? an Henne qo 


TO 2 9 5 e eee TI 2G. Hug * 35 Abe 


in the Lorne 2 eee dies lnceflates! The-De tend: 
Bowers,” who was his Madam, took our Aeg ho 
to him. 14 gn 55 eee 2g 016 [LL | gre ar Fan. h 
_ £1: This: Bill. was” enced. 4 gainſt; her daß 9 
: whos vas Creditor of the ee, Eſtate, to ow ca 5 
2 Diſcovery of Aſſets, in order to ſubject them to gi ae 
are. And Bowers had a Croſs Bill againſt "Fine Wok 5. 
bread; &c. to be e in the Enjeyment of her ne 
. Fart, and to bave an r ee ii 
| * . to Fairbeard's Bill, y pleaded he Cute uf 32 „ 
don, by which ſhe: was intitled to a Moiety of yah Hus. 
band's Eftate, after Debts and Funerals paid, and that 
ſhe had no other Proviſion. but that, and that there was: 
no Conſideration for the Plaintiff's Judgment; and be- 
ing to be pad. after Bowers's Death, it was but in Naa... 
ture of a „ and demurred to the Diſcover x. 
In the bearing of theſe Cauſes the whole Court At 
of Opinion, that there was no Conlideration far enter- 
ing into the Bond Al ment (tho it was urged, that Sy 
by the Statute a Man ee to W 0 725 


2 
» wid 4 . 


De Term: 8 Til "2600. 
* Baſtard Children); and theteſore deing to be nw 
Bowers Death, they reckoned it to be in Nature of 4 
Legacy, und that all Bojerss Debts, and the Widow's . 
Cultomary Part, ſhould take Place before it (but my 
Lord Commiſſioner Ramlinſon ſaid he thought the Jadg+ 
ment ſhould be paid before other eg, if there bad 
been an) Hue Account of the Eſtate and 
ge, perpetual Injunction againſt the Bond and Judgment, and 
that it ſhould be 47 as * of ts es ec 8 en 


2 ee 2 n FRG 3. 21190, eng 
eee ; . hg r At ban 4. . 
A 2 i ill vic 1 . 

4. pats out. N "i DARE John Moor b a Wen to 
eee . Mr. Hinrow's Wife, and Mr. Hinton had put out 


2272517 2000 at Intereſt to the E. I. Company, and taken 4 
mo Name of Bond for it in the Name of Sir Jh Moor; after 4 
9.5 le Commiſſton of Bankrupts was taken out againſt Hinton, 

tion. A. 
ſummon 


be and Sir uh Moor was ſummoned: beds de Commit. 
| 225215 ſioners to be examined conce Hinton s Eſtate, who 
appeared before them, and deſired a Copy of the Inter- 


N Commiſion rogatories, and Time to conſider; them, which being 
amination ; granted,” Sir Joby Moor before his Exatnination, goes and 


£1. Com, tells che E I ny, 1 


* 1 it —.— the Bond and apon be pn Hintos 5 wie bring 2 


to the 
e ene 
Tub Bill was brought by the Aſſignees of the Com- 
miſſionerz, to enfurcg Sir John" Moor to 4 155 
ou the Court would not e nne 


Falz ith us Thavill. 


"HE Court declared in'this Ocuſe, chat if u Man 
mortgages a Term, and afterwards becomes other - 
ile ; indebted to n * ney his Executors 


or 


[is 


=” 


or pron — II I 


Wisla Ferlus 


PI 8001 which was the E 


„ 9 tis. 8 -Y 


* por” * 
the other Debts contrated after: the Mortgage 55 but if 
they had been cuntracted before, they would hate been 
intended to be inaluded in the Mortgage. For Ranleſon. 
177 + Bas amin suf off brig iti anne 5 
5 kale WH 1 
„ 5 "A . re Bo Caſe. 1% 
HE, Bill was xo-diforer)iwhbtticerths Beſtindans, One Wines 
' who Was a Purchaſer of Lands, had not Notice bs . 


N 4s 9 CCC ͤ ine ae Fats EL: 
% 
* 


of the Plaingif's-Tidls; before hip Byrcheeg e Hefen. Wee 
Cant by his Anſwer poi en the” Notice ; z and =_ 

be Tarif ps i 4 KA Witneſs: \only.)! And 1 Ae * 1 * 
was beld by the Co at one ſingle ople! Wimeſs againſt »»- 8 


the Defondineh — — in his Anſwer, is not . Ke *- — 
eien to ground a Deeree, 80 chte Bill wäs; diſimiſſd me EX 
{; brig 3; bait: 7 100 10 font ain vt wal 
Sir Edmund Ring verlust Withers, &'ec0l T 
T ITHERS being Serivees' employed by Bir 4 Scrivence 
Eumund King, did ao Mk! Security ployed to er- 
& oF. one Rig and amine iro 
the Title was carried to — peruſe; who appto- in 2 
ved the Title, if Billingſys Wife had ſueli a Jointure J 


Caſe 20. 


made her of other Lands, as would barr ber Deuer, qui be. - _ 


his Means, and 


Matter. Withers never made any inquiry, or at 
never gave any Anſwer to the Council, but told Sir Eu- Scrivener a. 
mund that Billingſy was a very honeſt Man, and lo pre- Fim Jae. 


and directed Withers" to-inquire, and ſatlsfy him of chat Cen 


Sufferer: AF 
the 


died, und tion another 


2 This 


vailed on him to lend the Money; Billingſly 


his Wife appeared to have a ture of thoſe mortgaged Agreement 
Lands. Withers purcha ſed 225 Jointreſſes Title; — ll 


when the Plaintiff damoured and made loud: Complaints f. 1 
againſt Withers, that he was like to loſe his Money 
expoſtulated the Matter ſharply” wit 
him at Sir Eamund's Council Chamber, Withers, to ap- 
peaſe him, agrees to aſſign the oinitteſſes Bllate in the 
firſt Place, to ſatisfy the Plaintiff Money, We. and im- 


mediately reduced che — into Writing him- 


3 | ſell, 


FTI anda — 9 e; "bur. — vaomera we 
fuſing eee, ne 897 atao £cl1 
This Bill was 5 to ein: him to it, el 
Croſs Bill was. to ſet aſide the Agreement, for that it 
was without Conſideration, and he threatned and fright- 
ned into it, and that he was not aware what he 140 

when he did it: But the Court diſmiſſed his Croſs Bill, 
and e tha Ramon oh} e bn i 


£2 I KL 


| 23 21. vittinsbam yerſits Thornborough. 5. 


See. \HORNBOROUGH and others came to the Infu: 
ing made an rance Office, and. bought a Policy for the inſuring 
MU of te ye Life of one Horwell (upon whoſe Life they had no 
7 Weder fen or Intereſt depending) for a Tear; — the Po- 
licy ran, whether Intereſt or not Intereſted; and the 
Premium $1. per Cent. and they took chis Way to draw 
in Subſcribers. They agreed with one Marwood a known 
* upon the — and a leading Man in 
ſuch Caſes, to ſubſcribe firſt; but in caſe Harwell died 
within the Lear, Marwood was to loſe nothing, but on 
the contrary was to ſhare what ſhould be ye] from 
the other Subſcribers. 
Upon the Credit of Merwood's ſubſcribing, Gnas 
1 Kurs (who had inquired of Marwood about Harwell, 
who was his Neighbour) ſubſcribed likewiſe. Harwell 
lived four Months, and then died, and this Bill was ex- 
- hibited to be relieved againſt this Policy ; and this Matter 
being all confeſſed by Anſwer; the Court decreed the 
Policy. to. be deli up, and the Premium to be re- 
paid, the Plaintiffs deducting thereout their Coſts. 
The Court faid, this Way of Inſuring, was firſt ſet 
up for the Benefit. of Trade, that when. a Merchant 
happened to have a Loſs, he might not be undone by 
it, RN LAG by this Wa being born. by many ; but if 
ſuch ill Praflices were uled, it would turn. to the dun 

4 nn inſtead of We it. 


2 


: | | ; 4 ö 5 | : 9 
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C 7 Ai 1 
Piber rerſus ( For ar 22, 


B+ B27 


Inteſtate, 


one Child, an Infant, Adminiſtration was com- leaving one 


mitted to J &. during the Minority of the Infant, who whe Is Pe- 


died within a Month after Age, the Plaintiff tock out eg w un, 


Adminiſtration de bonis of. 4. the Father, and brought — 
this Bill againſt the Defendant, who had taken out Ad- Diſtridu 
miniſtration to the Infant a0 have an Acc. f the 
Perſonal Eſtate of A. r „„ 

The Defendant * the Statute for Wilnulion of | 
 Toteftates Eſtates, that thereby the whole Perſonal Eſtate 
of 4. became veſted in the Infant, and ſo belonged to 
the Infant as his Adminiſtrator, and ſo he not account: 
able. And the only Queſtion was, Whether the gtatute 
did extend to this Caſe, there being nd an bare 
the Eſtate, but one to bare the whole. | Spied 66 

All the Court were clear of t it did, and. 
allowed the Plea, notwithſtanding it was ſaid that a 


Cauls bad been e the e the Exchequer. 3 Nh 


SAM NN Bew 
725 Rives yerſus Rives, & al. 4 4A Cale 3 . 


HE Caſe Was, . Nives made a Settlement of Hig weg. 


portion Te- 


9 9 Vea, for railing 500 l. apiece for his three Nieces, l, 55 
to be paid at — reſpective Ages of 21 Years,” and yes, 0 
after to > the Plaintiff for Life,” with Remai 
firſt Son in Tail, with divers Remainders ver-. The core 
Plaintiff's Bill was to be let into the Poſſeſon'vf. the E- N. ih wie 
ſtate,” paying his-proportionable Furt of the 1 500 L that” 
was charged upon it, 300 of which, was due in pre- 
ſent, and the reſt not in ſeveral Years. + vant Bild 
The Court decreed, that the Plaintiff's Eflate for Liſe; 
| ſhould bear 700 1. b of; the Remainders the other 300. 
and that wu ſhould be let into Poſſeſſion, paying the 
7001. bur if 10 other 800.1. ſhau e to he 
Fry 5 Limi- 


46 N 
1) 4.58; 


n E Cale was, 4 died Inteſtate, 3 Iſſue dk A Perſbn dies 


Eſtate upon hiraſelf for Life, then to Truſtees for ff fn, 


er to his e e 


* - 
6 


Ken * 


— Pe Term. & Trin 17601. my 


Limitations of the Tyjſt, become payable, Jani the 


Plaintiff's Life, he was to pay it; but then the Term for 
99 7 TRE was to be his N to reimburſe him in. 


5 'E 
js „ 
PN CANCELLARIE. 
Caſe 244 ' Moor 0 Heark:- 
9 MAN ſteals a young Woman who had a conſide- 
rin on hi rable Portion, which was in Truftees Hands: Af- 


: ter the the 4 | her Friends would. not part with the 
— Portion, unleſs the Husband would give Security 4 it 
nd it 


dees Hand: ſhould be ſettled for the Benefit of his Wife; 
ſhould be laid wag agreed that it ſhould be laid out in Land, to be ſet- 
chaſe of | tled to the Husband and Wife, and the Heirs of their 
Agreement, a. Bodies; and a en was given by che Husband 15 
tho aer this Purpoſe. Y : 
ua hut anagfh ſo #570 be Grab A ee —— ob 
- Now this Bill was exhibited by a Creditor of the . 
band, for that it was after Marriage, and voluntary,” and 
o ought not to prevent a Creditor of his Debt. 
But the Court would do nothing in it, for * ik 
the Husband himſelf had exhibited a l here againſt the 
: Ty for the Portion, the Court would not have de- 
WR | creed 


$ — Lot Rutter,,, 


| E Caſe was this, upon 
man, 500 l. of ber Portion, 
Francis Child's Hands, 


Intereſt, to be laid out in Land, by che Oonſent of the in « m 
Husband and Wife, and the Survivor, and the Land to de Giiied on 
be ſettled on the Husband and Wife, and the Heits of t gd and 


their two Bodies, the Remainder” to the Heirs of the ther Lives; 


Body of the Wife, Remainder to the Wife's Brother, e. the Heirs of 


and that till 4 Purchaſo had as aforefaid; the Addereſt da l. 
ſhould be paid to the Husband and Wife, and the Sur J fes or 
vivor of them, and the Aſſigns of the a The the 4 7 of 

Wife dies without Iſſue ; ; then the Husband dies: The . 1 
Brother and Adminiſtrator of the Wife brings this Bill e i 

to have the Money inveſted in Land, purſuant to the Brother, in 
2 1 Wife dies 


without Iſſue, 


„„ ee Per Trevor and Rewlinfon, This Mone 
is not to be conſidered as Lands; r mne gb an the Fee L 


| limited, and not to the Executor of 
were of 


But the Court, vis, Trevor and Rawlinſon 
Opinion, that the Money ſhould not be laid out in 
Land, but ſhould go to the Adminiſtrator of the Hus- 
band, for that there was no Child nor Creditor in the 
Caſe ; that they did not take it to be the primary In- 
tent of the Articles, to have Land purchaſed, there be- 
ing no expreſs Agreement to purchaſe, but only that it 
might be purchaſed, if the Husband and Wife ſhould 
clect and agree to have it ſo, FA 
But Hutchins was of a contrary O 1 he thought the 


Intent of the Parties was, that Land ſhould be purchaſed, 
and that for the Remainder Man, the Court ought to de- 
cree it, and relied on the Caſe of Annand and Honeywood, 
Withwick and Fermy, Atrwood _ OM formerly ad- 
judged in this Court. A | Sir 


that the Money ſhould rem e 12 — 


* 
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= Sir Robert Brooks verſits Lady Brooks, 


Caſe 26. — & al. 


a N 
LI of &+ e. 
A 2 . a 1 
5 IF; p - 
« q . 


—— 


en Robert Brooks was Plainrif an ws Lady _ 
de Plainrif. ) others, and a Motion was made to have her com- 
> mitted, for not anſwering Interrogatories, but the Court 
h. would not grant it, and declared a Man could not be 
ep . Plaintiff in this Court againſt the Wife. - On Saturday 
1 following this Matter was moved again, and then the 
Court was of Opinion, that tho a Man could not have 

a Bill againſt his Wife for Diſcovery of his own Eſtate; 

yet, where before Marriage ſhe enters into Articles con- 

cerning her own Eftate, ſhe has made herſelf as a ſepa- 

rate Perſon from her Husband, | and therefore he Was 


ordered to anſwer i in a Week's Time. 
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Bure 4 verſus , 
N IN 


3 
* 
* 


he Landlord did a y 8 to 
Lands there were lett with 
uſe to pd ie when = Defendant- did -laſt lete County 
in Queſtion, without Leaſe, be n. . 
all Repair, + Defendant. pretended: that Crwer 
of a. conſiderable, better Value than th 
was ſo ſmall, in regard it was hare infore 
if ſhould! repair: But no ſuch Agree - en Tl 
1 Oz mut L Intention was proved. 1. Seer 
The Court were of 7 that the Wards: . 40 
5 ee allorer Zug 0 
0 to repair, notwitl ing Con- 
trary vie in el but that the Caſe might have” 
H 


F* 


_— "0 Term. & Trin. —_— 


Tad a different Conſtruction, it if the Defendant had been 
Plaintiff to have enforced Burwell to have taken 2 Leade, | 


— 


e l Olf verſus Offley. 


One ſettles 2 HIS Caule came on amicably, and the . 
—.— 4 propoſed were, 1ſt, John — owner of Crew Hall, 


_ Life, with had ſettled the ſaid Houſe by Deed executed in his Life, 

over, and | ſo that after his Death it would go to his Daughter for 
then *y Wi her Life, with ſeveral Remainders over; and by Will 
| Goods and deviſed all the Goods, Furniture and Ornaments in Crew 

the ate Hall, to ſuch Perſons as the ſaid Houſe was to go to af- 
a5 wereto ter his Death, by Virtue of that Settlement. The Daugh- 
Hout aber ter marries Mr. Ofley, who dies, not leaving Perſonal 
| — Eftate ſufficient to pay. his Debts; and the Queſtion was, 
meat, the Whether by this Deviſe, the Daughter had the abſolute ' 
— ry Property in the Goods at Crew Hall? for if ſhe had, then 


e by the — became Mr. Offey's, and would 
the Device, be liable to the — his Debts : But the Court 
be under che Were of Opinion, that ſhe ſhould have but ſuch an In- 
Rc din Goods as ſhe had in the Houſe, viz, the 
difpoſe of Uſe of — for her Life, and that Nobody ſhould 
2441 — Property in them but he that had an 
Debs abſolute Property in the Houſe, b the apparent Intent 
of the Deviſor, 

Term raiſed The 24, Doubt was on the Matisge of Mrs. oſfey 
per 4 Le With her Husband; there was a Term created for railing 
che Wik, 200 J. per Annum for her Pin- Money, which Mon&y had 
wth) Cove. been — paid to her by her Huſband's Steward, 

the — only the laſt Year before his Death, which was in 
for Payment Arrear; and in the Settlement was à Covenant on the 
| Arrearar the Part of the Husband for the Payment of it: And the 
Death held Court Were of Opinion, that this being an Arrear only 
an ſhould be © for one Year, and there being a Covenant for the Pay- 
d Fruſt E. ment of it, ſhould be ſuch a Debt as ſhould be charged 


ſtare ſercled on his Truſt Eſtate. Secus 12 it had been! in Arrear for 
of hls beh. many Years. ten | 


f . "01 YR 


aa a ths at 
* 


71 e — Co 
ah Whether Mrs. Offiey ſhould have her Jewels an a 
G Plate, as her Paraphernalia ? Tas ſaid that Plare luer 
the Jewels and Plate had been bought with her own OWN Money, al- 


Pin-Money, and that the Value of them altogether did bg th 


Wife as her | 
not amount to above 5004. So the Court decreed them, * 
being of ſo ſmall Value, in Reſpect of her Husband's 
Eſtate. * 8 
4thly, There had been 500 L. laid out in Mr. Offley's © 5 for . 
Funeral, wh e e ere n a 


ſeemed his Fughtal 24 have barn more 5 and 
the Court would not have allowed ſo much. | 
Sthly, In Mr. Offley's Marriage Settlement there was a a Wieretioor 
Term for 10,0001. for a Daughter, but it was ſo «a Tama 
ſhort that the ordinary Profits of the Land would not 10 NT Pow” 


Timber 


raiſe above half the Sum; but there was a Coal Mine may be files 
in the Land, which/ was open at. We (OREN or 2 Mins 
which the Court ordered ſhould be wrought, | and n 
Truſtees to have Power to make Spughs und 1 in 

any other the Lands of the Heir, as Need ſhould 6e. 

quire, ſo as it were done in an orderly Manner, ſo that 

the Money miglit be raiſed. And my Lord Commiſſioner 

Hutchins 1aid, that in ſuch Caſe where the uſual Profits 

of the Land will not raiſe the Money appointed within 

the Time, this, Court may order Timber to be felled 


off the Land to make it up. 


Sadd verſus cr” cu 29 
15 DS were deviſed to the Defendant Carter al nv 25 
t 


o ſuch of their Children as ſhould be living at the Death mainder to 
of the Survivor of them, and to their Heirs, equally to Children as 
be divided between them, he the ſaid Carter paying 491 = —.— 


to the Plaintiff, c. at a certain Time. 
e Heits, 


CTY 


This b « Chaags not e e Efas for Lis, but allo on the Remainder | 


Death, and to 


FORTIS 


De Tetwr. S. Trin. — 


The Court decreed the Land to be ſold for Payment 
of the Money, and then the Defendants to have ſuch a 
Proportion of the Overplus of the Purchaſe- Money as 

was anſwerable to their Intereſt for Life in the Land; 
for the Money deviſed 1 is a gy upon all the Ellas. 


Caſe 30. Maw pee Harding. 
1 Man dies inteſtate, leaving an Uncle and Urcles 


a dead Uncle 

nor Bine. L X Son, and the only Queſtion was, Whether the 

bution with Son of the deceaſed Uncle ſhould come in for a Diſtribu- 

ins ble tion with the living Uncle, by the Statute of Diſtribu- 
| tons: And all the Court were of Opinion that he 


ſhould not. 


Fr reeman e F reeman. 


Man enters into Bond, that his Son, he was Te- 


nant in Tail, ſhall not alien, «dd; the Son 
rs 2 Common Recovery, and thereupon the Bond 


2 — 


being put in Suit, the Bill was TO for . but 


was 12 with Colts, 
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In Conn CanceLLakI®. | 


a5 unde Watirbouſe. © be 4. e 2, 


HE Caſe was, Warerhouſe the Defendant win poſe , 
 feſſed of ſeveral Houſes as Executrix to her Haſs fp or 
band for ſeveral Terms of Years, and which were in of an Eftare, 
at the Time of his Death; and chere were within the 
Ekewife two other Houſes which the 'Huiband had pur“ Nag u. 
chaſed for Years in his own and his Wife's Names, which 16 the Parry 
were not in Mo at his Death; aſter the Death of ir, e, e that it 
the Husband, the Defendant his Reccutrix Save out Pays him ar the 
| ticulars, wherein are contain'd, as well the Houſes not aug lb dt 
in Mortgage, as thoſe that were in Mortgage, in order if that con- 

to ſell them, and wege ſhown the PlantiF who had ths the 
been much intruſted and adviſed with i in all concerns of Con 8 te 
the Family. 
e ee eee, 
Other Purchaſers not bidding enough, C him fel, who - 
n Creditor oF the El 'cames to an Agreement  —© 
with the Defendant for the Purchuſe of all the Houſes, 
— ab „5 * evident in the Caſe, thut afl ches, se 
intiff and Deſendant to have bern im * 
ö ; = that the Defendant was not appriſed that 
ſhe had any Title to any of 1 „ W 
upon 


1 
* 2 
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30 pb Term. I Mich. 2 
upon the Plaintiff's Agreement there was a Conveyance 
executed of the Houſes, but by the Words of it, it was 
reſtrained to ſuch as were in Mortgage. | 
Afterwards, the Defendant being adviſed, that the 
Houſes which were purchaſed in her Husband's Name 
and hers, came to her by Survivorſtip, and qere not 
liable to his Debts; and ho not being in Mortgage, they 
| were not conveyed to the Plaintiff, ſhe refuſed to let him 
have them, tho' it appeared in the Gunſe ſhe had often ſaid 
ſhe had ſold them, as well as the reſt, to the Plaintiff, and 
he had paid the Taxes for them; ſo this Bill was brought 
to have the Houſes! conveyed, and to have a farther Aſ- 
ſurance of the others according to a Covenant. 
But the Bill was diſmiſſed, as to all but the making 
farther Aſſurance ; for tho the Court ſeemed ſatisfied, 


— 


that the Defendant had covenanted to convey all to the 


Plaintiff, and thought ſhe had fo done, yet there being 
no Agreement in Writing, as to the two Houſes not com- 
priſed in the Conveyance, the Statute of - Frauds and 
Frrjuries ſtood ſo full in their Way, that they could not 

decree. the, conveying of them; for tho the particular 
vwere in Writing, and theſe two Houſes mentioned in it, as 

well as the others; and tho it was proved, that that par- 

ticular was ſhewed to the Plaintiff, yet it was not proved 
to have been ſhewn to him on his OS nor chat 
he 3 by it. 


Caſe 33. Bentham . Mabeunrt, 


A Mor. TT was held by the Court in this Caſe, that if 2 Mins. 
ker ro 1 gages after Notice of a Subſequent Mortgage joins 
a . : with the Mortgagor in Sale of the Lands to a 2 
Nr: the Money received by either for the Purchaſe, ſhall | 
Eger to r.. ſo much of tho Purchaſe Money: And in this Caſe the 

eve the — g. Mortgagor being Son-m-Law to the Mortgagee, and he 
veral Years, having entered, and en ſuffered the Mortgagor 


without re- 
n | | | | to 


Intereſt ſhall not be Ane . 


WBC Po REBT eee „ Oe tant 


= 77 "Cavict Cancallaria.\ N 


to take = Profits for feveral You, without requiring 
Intereſt. 1 

The Court held, ws the Lands in the Hands of the 
ſecond Mortgagee ſhould not be charged with any In- 
tereſt for that Time, that is, that the Intereſt of the 
firſt Mortgagee ſhould not affect the Lands, ſo as to keep 
out the ſecond Mortgagee wy than he would have 
ee if the Intereſt had been « paid. „ 


| Coningham yerſus Mel 6. s % 


238 October. 


. - 8. by. Will deviſed thus. I give and be by unto Devite of | 


my Coxen Thomas Melliſh all that my Meſſuage, called 8 


the t Star in Chicheſter, to have and to hold, ro. him, hit and his Heir 


| Heirs and: Aſſigns for ever, in Truſt, to be ſold for the Pay- be OP, 


ment of all my Debts and Legacies within 4 Year after my Famer of 


Death, and — Thomas Melliſh his Executor. The nd Legacies, 


Plaintiff was Couſin and Heir to the-Deviſor, and ſought 2: IM | 
by this Bill to make the Surplus after Debts paid a Truſt ar 2 I 


for him. und Lacs 

„ Truſt for the Heir, dds e ons Conveyance eur, 

Rawlinſon and Hutchins being only in 8 the latter 

held clearly, it was no redulting Trait, che former 

doubted. 4-4 

Aſterwards, Friday aha oth Inſtant, the Cala . 
again debated; the — to make it a reſulting Truſt * 

Was, that upon a Conveyance executed, it would have 

been ſo, and there could bo no Reaſon why, being by 

Will ſhould alter the Caſe. 1 

The Argument againſt it was, that tis plain the ms 

tor had a Regard and [Kindneſs for Thomas Melliſh, his 

Coufin (as he calls him, in his Will) who was as near of 

Kin to him as the Plaintiff, that is, his Heir; but if the 

Surplus of the Land ſhall be conſtrued to reſult to the 

Heir, the Conſequence would be, that Thomas Melliſh the 

Executor ſhould have nothing but his Labour for his 

Pains; for if there be a reſulting Truſt for the Heir, 

the Perſonal Eſtate muſt, by the Rules of this Court, be 


1 - - * 1 90 s - a 
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in the ; firſt Place applied towards Payment of the Debts 
in Eaſe of the Lands, and ſo Thomas Melliſh would not 
Have any Thing, eithet as Executor or Deviſee. 14 
Whetefore the ſaid two Commilfioners Held it no re- 
Ailing Truſt, but decteed the Hei to. > Join in Sale of | 


— . 


the aro . " 
Caſe 35. 2 verſiis Dm 1 
8. . „ OlIR Thotds Vernon bad his Eſtate for 
one by Witt Years, and then married, an 8 made his 


Truſt 


deviſes Lands Will, and deviſed all his Lands to Truſtess upon 


w TRIS 
Truſt ro pay to ſell except his Capital Meſſuage, Te.) to pay certain 
> 14 Kar, Debts, oy afterwards to faiſe 260 .. Per — Rent» 


d Lands. for his Wife for 
the releuſe her Dower 3 


Charge ro 1 Charge, but of the e 
I Life, for her Jointu 
ther Legacies And alſo to ralſe certain Portions for his Dau ters, at 
and CRISS 4 Muintenanet of 106%, per aum for his eld mr 
Af witch ſo6n after he makes another Mortgage for 2680 U and 
1 jon th the Wife Jones in a Fine upon this Mortgage; and 
eg about the farne Time he makes a Deed of Traft, where- 
Levy + Fn by he conveys all his Lands to Teveral Perſons (who 
accordingly, Were gureties for ſome of his Debts) in Truſt vo ſell all 
curesaDeedof or any Part for Payment of his Debts, and that after- 
ber Pmen Wards the Surplus ſhall be to him and bis Heirs, | 


of Debts, and 
the Surplus to be to him and his Heirs; n 1 


pro tanto, ſo that the Wife allowed 0 Ae i fur 2391 yn a th her Lig 


| © Charges to take Place, if fufficient, if nor, in Proportion. 


Aﬀerwards Sir Thomas Vernon dier nden new "AY 
lication of his Will; and the Queſtion was, Whether 


by this Fine and Deed of Truſt, ſubſequent to 
the Will, that be ſo revoked, or the Wife ſo barred, 
chat {he ſhall not daim the 200 f. pur lun. thereby, yp 
It was for the Plaintiff, thut this Mortgage and 
Fine ſu nt to the Will, were without doubt « Re- 
vocation of it in Law, and that there was ho Reaſon 
why Equity ſhould relieve ugainſt it, and that the Deed 


of Truſt inade the Cuſt much ger; rags 
3 


* 


= 
> 


1 nl Tancellarie. — 


bis wal be had fubjected his Lands (with 3 or 
ſome Particulars) to be ſold, for Payment of Debts, 
and made theſe: excepted Lands a Fund to raiſe 2007. 
per Ann. for his Wife's Fortune: Now by this ſubſequent 
Deed of Truſt he had ſubjected thoſe excepted Lands, 
as well as the reſt to be fold for the Purpaſes in that 
| Deed, and ſo had deſtroyd the Fund upon which the 
200 L. was by his Will to be raiſed for his Wife, and 
had declared the Surplus of all, after Debts paid, and his 
Truſtees indemnified, to be to himſelf and his Heirs, and 


to abviate any Objeclion which might be made, as if the 


Wife's having a — of Dower, might be a Conſideration 


for the 200 J. per dun. given by the Will, and ſo ſhe a 


kind of Purchaſer: It was ſaid, there was a Mortgage 
upon the whole Eſtate before the Intermarriage, and ſo 


the Wife's Title of Dower of no Conſideration at al 
or if it were, ſhe had barred herſelf thereof, by Joining | 
in the Fine upon the ſecond Mortgage. 
On the other Side, it was ſaid, that norwithſſinelitg 


the Mortgage, which was precedent to the Marriage; 
yet, that being but for Years, the Wife was intitled to 
her Dower, and would then be intitled in Equity to re- 
deem the Mortgage on Payment of her Proportion of the 
Mortgage Money; and that the 200 l. per Aun. was de- 


viſed to her by the Will, upon Condition, that ſhe ſhould 


extinguſh her Dower, which the had done by joining 
in he Fine upon the ſecond Mortgage, and ſhall be in- 


| tended to be done in Compliance with the Direction of 


the Will; and therefore ought not to be turned to her 
| Prejudice, that the ſubſequent Deed of Mort 80 and 
Fine, and the Deed of Truſt being all made for parti- 


cular Purpoſes; ſhall not be intended a Total Revocation 


of the Will, but only pro tanto, and to ſerve thoſe par- 
ticular Purpoſes; — ſeveral Caſes were cited to that 


Purpoſe, as the Caſe of Hall verſus Dench, which was 

decreed: at the Ralli, and after affirmed in Court, and 

| wat ng 8 A Man 1 his . and op 
rel, K 


9 
de- 


viſes certain 


Lands, which he afterwards Mortgages. This no total Revocation of the Will 


_— D Term. & Mich. _ 


certain Lands, and after, mortgages them in Fee; yet 
held that this Mortgage ſhall not be a total Revocation 
of the Deviſe, but only to let in the Mortgage: And 
Mrs. Danby's Caſe was remembred, where ſhe joined with 
her Husband in a Fine, in making a Mortgage, which 
afterwards did not proceed; then her Husband died, and 
ſhe brought a Writ of Dower, and got Judgment by 
Default, and the Heir could not be relieved againſt it 
here, as he certainly would have been, if that Fine had 
been a Barr of her Dower in Equity, as it was at Law. 
Some Caſes alſo were cited, where even at Law ſeveral 
Deeds and As ſhall be acconnied but as one, and there- 
fore it has been adjudged, that where a Man has a Power 
to revoke Uſes by Deed, and he levies a Fine of the 
Lands, and afterwards declares the Uſes by Deed, tho 
this Fine of- it ſelf ſingly would have been an Extinguiſh- 
ment of the Power of Revocation ; yet the Deed that 
comes after ſhall be coupled with 15 and be accounted 
but one Act. 
All the three Commiſſioners were of Opinion, that 


neither the Mortgage and Fine, nor Deed of Truſt, ſhall 1 


be a total Revocation of the Will being made for parti 
cular Purpoſes; but that aſter Debts — the Widow 
ſhall have her 200 J. per Ann. and the younger Children 
their Portions, if the Eſtate were ſufficient to pay all; ; 
and if not, to be paid i in Proportion. 


Caſe 36. Martin verſus W oodgate. _ 

13 November. 

KA wel | Deviſes all his Goods, Chattels, and Stock to his 
Rents and „Wife (whom he makes Executrix) for Payment 


en of FP on Debts, and afterwards deviſes the Rents-and Pro- 
Son artain 21 firs of all his Lands to her, till his Son J. ſhould attain 


towards Pay- 
went of his Age of 21 Years, or marry, towards Payment of 


ur Sen de his Debts, and then has theſe Words; and if my Son die 
Debrs be due before his Age of 21, or without Ye, my Debs: ny m 


3 rae | 
Son dies before 27 e eee all he would have attained 21, but alſo be- 
* eee rtr nber | 5 FD 


2 


i 


2 


then I Deviſe | 10 J. 8. in Tail, he paying 100 l. 4 


e = 
* . 
aA r th. — TY _ ** 
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1 — 


zo C. The Son dies ban 21, without Iſſue, and the 
Profits to the Time the Son would attain to that Age, 


are not ſufficient to pay all the Debts; and the Queſtion 


was, Whether the Profit DINE: that Time ſhould be 


liable to the Debts. 


| Rawlinſon and Hutchins (who were 9 5 in Court) 
held, they ſhould ; for upon the whole Will, they took it 
plainly to be the Intent of the Teſtator, that all his 
Debts ſhould be paid out of his Lands: Rawlinſon ad- 
mitted, that if the Teſtator had only deviſed the Profits 


till his Son ſhould be 21, towards Payment of Debts, and 


had gone no farther, that it ſhould have been carried no 
farther, than till the Son would have attained to that Age; 
but Hutchins was of Opinion, that even in that Caſe the 
Profits ſhould: be Joy to pay the Debts beyond the 
Age of 21, if thoſe to that Time were not ſ ent to 
diſcharge chem all. e 


Raw & Us and Eliz Potts, Reli& of caſes; 
Leonard Fotts verſus John Potts. w. 


A. Tenant in 


* 


HE Caſe was, F. Potts, Grandfather of Leonard, Tail, remain 


der to B. in 


and of the Defendant, 16 Jac. I, ſettled- the fu A. not 


—5 in Queſtion, on his eldeſt Son in Tail Male, Re- e Jan 
mainder to the Heirs Male of his Body, Vc. and dies; ae. 


his eldeſt Son had Iſſue Leonard and John, and dies; Leos his Wit for 
knew nothing of this | «+ nag 


he appeared, 


»ard, who, for oug 
Intail, married; and on his e ſettles theſe Lands — 5 


on his Wife for hes Jointure, and the Iſſue of that Mar- Intel ea- 
riage, without lerying a Fine, or ſuffering a Recovery. ng en 
Death of A. 


recovered on Ej it againſt his Widow ; but in Chancery relieved, and a Injunction 
ted for this Fraud in B. nnn which if it had been , the Settlement 


| might have been made good. 


John, the Defendant, who hp of his old 5 
and had the Deed in his Cuſtody, engroſſed his Bother's 


_ Marriage Settlement, ms never made Lou N of 
the Inca . 


* : ; Leonards | 


rn 
e 
p * 


"Di Tore Iich. 1 TY WEE 


a 


Leonard's Wife dies without Iſſue, and he grants a 
Rent-Charge out of theſe Lands to his Brother, which 
was conſtantly paid; and afterwards marries another Wife, 
the now Plaintiff, and Settles the Lands on her, in the ſame 


Manner, as on his former, without Fine or Recovery. 


The Defendant John, likewiſe engroſſes this Settlement, 
but never mentions any Thing of the old Intail; becauſe, 


as he confeſſed in his Anſwer, if he had ſpoke any 


Thing of it, his Brother, by a Recovery might have cur 


off the Remainder, and barred him. 


Afterwards Leonard and his Brother diſagreeing, Ls. 
nard treats a Match for his Nephew Raw, the Plaintiff 
and his Wife, and (having no Children of his own} pro- 

ſes to ſettle this Eftate upon them, but died without 


Iſſue before the Marriage took Effect, having firſt made a 
his Will, and thereby deviſed his Lands after the Death 


of the Plaintiff Eliz. to the Plaintiff Ram, and his Heirs.” 


Afterwards the Marriage takes Effect, and Raw ſettles 


theſe Lands upon his Wik, and the Hue of that 
Marriage, 

The the Death of at, oh Defendant John 
brings an Ejectment againſt Eliz, and by Virtue of this 
Deed of Intail, Evicts her Jointure. 

Whereupon She, and Raw, and his Wife, brought this 
Bill to be relieved, and the Plaintiff Eliz. was relieved ; 


for it appearing, that the Defendant was privy to her 


"Marriage, and ingroſſed the Settlement, and at the ſame 


Time knew of 2 old Intail, and did not diſcloſe it, 


which if he had done, her Settlement might have been 


made good and firm in Law; therefore the Court decreed 
the Defendant to confirm her Jointure, and granted a 
perpetual Injunction againſt the Judgment in Ejectment, 


but could not relieve. Raw or his Wife, becauſe he was 


but a voluntary Deviſee; and it did not appear that the 


Defendant was privy to chat Marriage till after the Solem- 


nixation of it, and ſo not Guilty of any — as to 
. them; and this Decree e med i 


— — 


Houſe of Peers. 
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Fan 


khard May ſeized of Free · hold and Co 1 1 py — 
ſurrenders to the Uſe of his Will, an 422 deviſes Charly, and 
wy his Wife all his Goods, Chattels, and Eſtate WHatſo- @ever, on 
| n Condition, that the paid his Debts and Le- f tis Bebe 
cies; and by the Will deviſed 600 J to the Defendant and Legacies 
gas his eldeſt Son and Heir, and 400 J. to the Plaintiff pas his Real 
Eliz. his Daughter, and other Legacies to other People; ving By Will 

— the Surplus of his Eſtate after his Wife's Death to derade 1. 
be equally divided between his four Children, and made A 


his Wife Executrix, and died, leaving the Defendant, his and other 


d 
Son, an Infant, the * dies before Probate of the 1 
Will. of his Eſtate 
| | after his 


| Wife's Death to be equally divided between his four Children: 


This Bill was , brought by the Creditors and Legatees 
to have the Eſtate ſold to pay them, and the Court was 
of Opinion, that the Words Goods, Chattels, and Eſtate 
whatſoever, with all the other Circumſtances of the Caſe, 
and the Perſonal Eſtate falling ſhort, would paſs his 
Lands well enough, and . a Sale, and the Heir to 
join when he came of Age; but he being an Infant, 
they gave him a Day to ſhew Cauſe after he came of 
_— | 


Scoolding verſus Green. ute 39. 
Man deviſes 100 J. to 4. and B. the two Daugh- nico 
ters of his Brother Green, to be paid within a vol. 1.4 


B. viz. 


Year after the Death of his Wife, vis. 50 L. to 4: and 501. w4. 
as to B. if they ſhall both be alive at the Time of rin r: 
Payment ; but if either of them ſhall die before, then ® 5 55 


the ſaid 100 J to the Survivor of the ſaid two Daughters: ig — 


One of the {aid Daughters died in the Life-time of the the 101. 16 


Deviſor, and the only Queltiqn was, Whether the ſur. Ro, 


viving 100 div 
| yr, romnltnding the en Cl as tw a x 09S 


EI CCC 
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1 


viving Daughter ſhould have the whole 100 J. or only 


the 501. 1 Pq ANON | 
Rte nt ae i Wed) er Opinion, ther 


the ſhould have the whole 100 l. they ſaid, that by the 


firſt Clauſe of the Will it is a joint Deviſe to them of 
the 100 L in which Caſe, if the Will had gone no far- 


ther, if one bad died, it would have ſurvived to the 
other then the viz. that comes after, is only a Severance 


of it, in Caſe they ſhould both live to the Time of Pay- 


ment, which they did not; and then the laſt Clauſe of the 


Will, if either died before the Time of Payment, is a new 


| Subſtantive Deviſe of the whole 100 4 to the Survivor, 
and decreed accordingly. e 
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Temes 8. 


1691. | 
in Cont Celli 


Fat werte Amn = 6 


Evan in Tail ſuffers a Recovery WIr i ina Morte Nenn 
gage of 500 Years, and then limits the Land to the Raste 

ald Ulſes, and Kane: his Will, and e all his Lands 28 | 
for the Payment of his Debts. . Yew, and 


my r. 
to the old Uſes, and i a tC es hh bn oa bras the. 
won of this Mortgage | Aſſets to ſatisfy Creditors, Perf Db 7 


The Court thought, that the Equity of Redemption 
of this Mortgage ſhould be Aﬀets By 1. Ereditors, 
or a ſubſequent Grantee of an Annuity. 

Note, The mae was andre gg to him, his Heirs 
or "_ bat 


' Hilda va Buell, 0. 41. 


er Bottely and Katharine his Wife, being ae i TT” 
Right of the ſaid Katharine, of two Pieces ke Ground Baron and | 

by Indenture, 25 Jan. 1622, did grant a Water-courſe Naur gone 

o one Joh, Howland, and his Heirs, through che aid rk 


th 
two. Bone of Ground ; and he n Deed did Covenant rs 
hy T: {1} a for 83 
Wee wo clas and k W 3 eſtabliſh 
not a Perſonal aſe and keep fl the a rac bur a Cal which a Li. 


and ſhall biad zhe Aſgnees, being made good by the the Recovery, E 


] 


— De Term. & Hill. 1691. 
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for them, their Heirs and Aſſigns, from Time to Time, 
to cleanſe the ſame; and that all Fines and Recoveries 
levied and ſuffered, and to be levied and ſuffered of the 
ſaid Grounds, ſhould be and enure for the ſtrength ning 
and confirmipg ws" ſaid as iam according to.the 
2 f ark aſter warde, ch 14787 Moarh, 
H in 4 Deed, declating the ui 
ſuffered of the ſaid hl and 1 the ſame i ſhould 
enure to the ſtrengthnipg and confirming the Water-courſe 
granted by the ſaid Indenture of the 2 5th of January. 
The Water-courſe, by Meſne Aſſignments, came to 


he Recovery 1 


the Plaintiff; and the {aid two Pieces of Ground to the 


Defendant, who built upon the ſame, and much height 
ned the Ground that lay over the Warer-courſe, and made 
it much more a bee and chargeable to repair, and 
as it was alledged (and in Part Na the building had 
much obftruckel t Lid Water - courſe; ſo the Bill was, 


to be eſtabliſhed: in the Ebjoyment of the fad Watter- . 


courſe; and that the Defendants, and all claiming under 

them, might from Time to Tithe cleanſe the As; accord» 
ing to the ſaid Covenants. .' © 

It was objeRed for the 8 that the faid G 
nant being a Perſonal Covenant, and made by a Feme 
Covext, could in no Sort bind the Defendants; and that, 
tho the Recovery had made good the Grant of the Water. 
courſe, yet that this Perſonal Covenant was not at all 
{trength'ned or bettered by it; and that the Plaintiff, and 
thoſe under whom he claimed being ſenſible of it, had 
for 40 Years cleanſed the ſame at their own W 

But the Court was of Opinion, that this was a Cove- 
nant that run with the Land, and tho made by a Feme 
covered, was ſtrength ned and made good by the Recovery, 
—.— tho the Plaintiff had cleanſed the ſame at his 

Charge, whilſt it was eaſy to be done, and of little 

. 


et ſince the Right was plain upon the Deed, and 
the nges pe made — by the Building, it was rea- 


ſonable the — way ſhould do it, and decreed accor- 
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HE oy av Cotton in ; Why W let beer , - 
I. 200k being Part Tor ET ag BE : = 
2 with the Plaintiff as his Surety, tecarne bound to i 
the Defendant Aron (in Truſt for the other Defendant hk 
Cotzon then Gibbons) for the Repayment. of the Money. gan the. i 
Afterwards Mrs. Gibbons: a with the Principal 
Obligor, who afterwards died, and left his Wife N 1 
unprovided for, and this Bond being put in Suit. cake the th 4 


age, v Hf the Woman's Peelagl are in Tau herſelf, th“ 
Rr N re da ele: FRE ond 


i a 

Ihe Plaintiff brought his Bill co be relieved. againſt. ys. 

the Bond, for that the Ceſtui que in ris ana AM 

ving intermarried with the principal Obligor, that in aer 

quity was as much à Releaſe and Diſcharge. of the Bor 

as it would have been at Law, if the Obligee herſelft 

bad married the Obli gor; and that the Bond being . Es 
Truſt for her after Marriage, was à Truſt for 14 15 i 

gor her * and therefore ought not now 
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1 PATTI Di Fer ermino io Paſcba, 7692. © 
| But "us" Court would not relieve againſt the Fond, 

for they {aid that the Huſband, himſelf being one of the 
Obligors, and ſo privy to this Truſt for his Wife before 

_ Marriage, makes it like the Caſe where a Man joins with 


the Woman be 3 is abotit to marry, in aſſign ing her Per- 
ſonal Eftate in Truſt for heffelf, in lich Caſe he ſhall 
not have the Benefit of it; or if it ſhould be not ſo 
taken; yet becauſe the Husband lived with her two 


Years, and was Party to the Bond, and did not procure = 


it to be delivered up and diſcharged, and was now dead, 
and had left his Wife wholly unprovided for, this Court ja 
would not hinder her of this Means of Prone: for 


herſelf. > it 


Cale 4 |Batreley 8 & al Wal Cook & al. 


LAINTIFFS were late Church. wardens of the 


by Order 0 Pariſh of St. Fames, in Bury, Suffolk, and during 
Very is the Time of their Office, had, by Otder of the Veltry, 
Sums for Re- experided ſeveral Sums of Money in repuiting the Church, 
A and An etecting two: hew Galleries for the Uſe of the Pa- 
i ne 1 ſeveral Sums of Money had, by Order 
_ andharings of the Veſtry beth collected towards reimburſing them, 

chair Office and they had recdived more than the bare Repairs did 
ws taken umount to; but at their going out of their Office, their 
by Ad pas Accounts being taken by Auditors appointed by the Pa- 
e ee nh, and afterwards paſſed, and allowed by the Veſtry, 
anden Order there remained due to them 1 391. and upwards ; and 
fey for the Very made an Order, "that's Rate ſhould be made 
Rate toe for reimburſing them that Money; and then the ſame 
brough a Bil Jef choſe @ok and another of the Defendants Church- 


ceding Wardens for the Year enſuing, who refuſing to make 
= ay Rate for reimburſing the Plaintiffs, they brought 
1 Tc this Bill againſt the ſaid Church-wardens,' and others of 
Rare; * E to Nate a nw) made Trans to the ; 
removed, after Examination of Witneſſes and 5 fed, held 2 ehod Objeftion at the 


and that . Court, or againſt the Pariſhioners in 
TEE | 


4 


3 — 


ney due to them. 


Aſter the Flaintif had examined wer "Witneſs, and 
removed from being Church waren and nen neee 
choſen; and this was objedted en che Plaintiffs at the © 


hearing of the Cauſe. 


Beten, thought it @ material. ObjeGiion 3 bes k wis 


ee, tor the Plaintiffs, that there could never be 
any Remedy againſt 


or a the Cauſe till n Time 


Trevor 7 the thango af 8 mu oye ct 
bene Objection, if che Nature of the Cale were ſuch 
give Relief in; but the Plaintiffs - © 

having received as much and more than had been laid 

| out in CS OF X68 5 34 


as the Court could 


Repairs, as to what remained —— 


Galleries, the Court ſaid they 


salam Pariſkioner as ha employed or elſe in the 
Spiritual Court. Yet a Precedent was cited between 
Birch and Barflon, & al, Church-wardens of | Lambeth 
Pariſh, Trin. 2 William and Mary, in this Court, where 


the Court decreed the Plaintiff, who was late Church- 


warden there, to be paid the "Money he had laid out 


for the Uſe of the Pariſh, With Caſts | and-then the De- 95 


cree goes on and ſays, for which Purpoſe the Veſtry of 
the {aid Pariſh are to take Notice hereof (ws, 


Pariſh. | 
4 February, 38 Car. 2. James and Rich, & al, which 


— nd 


Mas Ry at the 22 of the Cale... 1 


| Decree is recited in the Decree of 2 V. and M. and x Hh, 


ſaid Veſtry 9 and to > be relieved and = the Mo | 


a Pariſh-in any Cafe, for they would 
be ſure either to remove the old Church-Wardens and 


Ne 4 1 
* BA 
. 8 . 
1 


lief, but they muſt take their brd, & lach 5 I 


Note; There — like Words in 1 es 8 


54 I'Y 5 
on 8 i ' 1 
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x 3 : 4 K 5 # x 
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e 
Decree) and ſet a Rate aecordinglyz and 7 55 
Church-wardens ſhall pay in Obedience to this. Decree, 
the ſame is to wh into their Accounts, and to be 
allowed them when they. pals ies, AGILE: {with * e 


44 De Termino Faſcha, 1692. 
Ca . . James verſus Hailes. 
— LP an Eſtate in Mortgage be ſettled on 4. for Life, 
ortgage is | a 3 : | 72 
Cried on 4. I and then on B. in Tail, or in Fee; Tenant for Life 
for Life; :, ſhall bear two Fifths of the Principal and Intereſt, and 


B. fer ige the remainder Man three Fifths. | 
ſhall bear two Fifths of the Principal and Intereſt, and the Remainder Man three Fifths, 


dae . _ Herbert verſus Herbert. 

Ferenc IN this Caſe there were ſeveral Queſtions concerning 
| Pin-Money, I a Woman's Pin-Money, or ſeparate Proviſion ;- but the 
Maintenance Court ordered an Account to be taken, and reſerved 

may by war their Judgment till after the Account taken. 


— 1 Note; Hutchins cited Sir Paul Neal's Caſe, wherein he 
diſpoſe of ſaid it was decreed, that if a Woman has Pin-Money, 
out of ir; Or a ſeparate Maintenance ſettled on her, and ſhe by 


out of it: 


 andfuchDil- Management or good Houſewifry ſaves Money out of 
bind the it, ſhe may diſpoſe of ſuch Money ſo ſaved by her, or 
of any Jewels, Cc. bought with it, by Writing in Na- 
ture of a Will, if ſhe die before her Huſband, and ſhall 

have it her ſelf, if ſhe ſurvive him, and ſuch Money, 


Jewels, &c. ſhall not be liable to the Huſband's Debts, 


o 56 Seymour verſus Fotherby. _ 
ATemin f\ Man makes a Settlement of an Eſtate on himſelf 
| any Sum nor in Tail, and if he die without Iſſue, then to 


| 1500). ox Truſtees for a Term for Years, upon Truſt, to raiſe 
Payment of any Sum not exceeding 1 500 J. for Payment of his 


ts, he 


ſhould owe at proper Debts, which he ſhould owe at his Death. Af. 
and after” terwards he borrows 1000 J. of J S. and by Deed ap- 
1000 J and points his Truſtees to pay that 10001. out of the Truſt 
nppolnts Eſtate, and dies without Iſſue, indebted to ſeveral other 
pay that Perſons - {o that the I 5001, would not be ſufficient 


toco l. and | 
dies indebted 2 ; to 
thers, yet the 1000 l. to take Place according to the t | | 
mongſt all the Creditors. | * 5 Arroin _—_ ** 0 be . 5 


> IJ 


to pay al; and the only n 1 was, E becher on: 
1000 J. chus appointed « be paid, ſhould be 8 in 
the firſt Place, or in Proportion wich the reſt of the 
Creditors. - 
The Court decreed auen 1000 l ſhould be pal in in an 
feſt er 5 


Term. 8. Tb 
1692. 
In Con CaxceiLanin. 
Grahan verſus PIR 18 ; | Caſe 46. 


HE Plaintiff Graham wits Pri Purſe to King ames 7 get 
dhe Second; and alſo — his Buck og Fame j for hisMaſtr; 
the Defendant was a Laceman, and by his Friends made tine of 
Intereſt to the Plaintiff, that he may be made Uſe of to Trims, 
furniſh Lace, Ve; for the King's Hunt, Nc. and was em- non for be | 
ployed accordingly: And Grabam did likewiſe deal with for the Goods 
him on his on private Account; and he was from 3 
Time to Time paid for what he furniſhed for the King's King Janes 7 
Liveries out of the Privy Purſe; but on King James relieved a 

oing awa 
0 9 16 the Defendan wry; 4 Indebitat,” Aſumpt ment ut Law 
Vie, juſt before his Ablication, on the codecs of the Caſe, whereby it . de Reg dast 


gainſt a Judg- 
'N C22. 9012.44 OGRD. :\.againdt delivered for 
never wok the Flalntiff in bis N to * but had d- he paid out of the Privy fue | 


£ 


P Ter ermino 1 75 rin. TY 


againſt Graham, 25 well for What he had furniſh, for 
the King's Uſe, as for what he had furniſhed: for Gra- 
lam s own particular Uſe, and recovered for both, 
This Bill was brought, to be relieved againſt that Judg- 
ment: The Court went on theſe Circumſtances in the 
Caſe, that Stamper had been permitted to furniſh Lace 
and Fringes, Q&c. for the King, on his own Deſire and 
Application made to Graham on his Behalf; that the Eu- 
tries in the Day- Books of ſuch Goods as were delivered 
for the King's Uſe, were without Price; that they may 
be added in the Leidger- Book higher or lower, as they 
had a Proſpect of ſooner or later Payment; that the 
Defendant had from Time to Time been paid out of the 
Privy Purſe, and oge Witneſs had ſworn that the De- 
fendapt had ſaid that he expected Payrgeur from the 
Privy Purſe, and not elſewhere. 
That the Account of the Goods delivered to the king 8 


Uſe, had been paid off to about ten Months; but the 
Account delivered on Graham's private Score was of four 


Years Continuance, which « 46 5 kept them as 


diſtinct Accounts. 


That none of the Goods 3 1 the King's Uſe 
ee nor was there any particular Promiſe 
of his to pay for any of them; and therefore, if the Law 
ſhould be, that he who ſpeaks for or fetches Goods for 
his Maſter, without any particular Promiſe of paying for 
them, is liable to pay for them (which they ſeemed, to 
doubt) yet on the — Circumſtances of this Caſe, 


it would be fit 0 der ham far Vie ſhould be made 


intire, could not be ſevered and apportio 
Court; the Court anſwered, that the Defendant, had al- 


of this Judgment. 
As to the Objection, 


that the Damages at Law: being 
ned by this 


ule annex» 


his Anſwer, and the 


ready done that by 


ed to it, having therein ſet forth how much Graham's 


Con 
5 * the "0 and in MIT Caſes it is moſt pru- 


proper Debt was, and how much for Goods deli- 


a dent 
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dent to try their 122 3 at 2 — — 2 come in- 
to this Court, and that therefore the Proceedings that 
have been at Law onght not to be objected; for if this 
Court cannot relieve after Judgment at Law, it cannot 
correct the Rigour of the Law at all, for till Judgmenc 
it may be very doubtful what the Law is. 
Trevor ſaid, it was a Caſe of great Con ſomeone, - 
of very little Doubt; but becauſe, of the great Noiſe 
and Diſcourſe that had been made about it, they ordered 
a Maſter to ſtate it on the Books, Anſwers, Proofs: and 
Pleading s; and then the Court would 1 or 2 


wach Þ n n be n ha 4 * 


Dickinſon verſys Molin nur. ae . 


HE Plaintiff's Teſtatrix was indebted to ſeveral ©: By an Extent 
| Perſons by ſeveral Bonds, 2 and to the Defen- out by: a ſim- 
dant by ſimple Contract; and Judgment is recovered a- OY 
gainſt the Plaintiff upon one o 5 = Bonds, the Defen- ef 
— being one of the King's Receivers, and bound with Debr pods 
Sureties to the King, to anſwer what he ſhould receive; kink to 


takes out an Extent in Aid againſt himſelf, and has this — 


Contract Debt found, and takes out a Sire Fucias fugnen 
againſt the Plaintiff, and has judgment 1 in ze 
21 Exchequer. ' | 4 

. b | : | not relievable 

in Equity. Sed Quere, 


4 hel the Plaintiff brought his Bill here to be 
relieved, ſuggeſting that theſe Proceedings were fraudu- 
Tent, and on purpoſe to interrupt the legal Courſe of Ad- 

miniſtration, and to defraud the reſt of the Creditors 
(for there were no further Aſſets) that had Debts of a 
higher Nature, and to make him pay what had been 
— by them againſt him out of his own Pocket; 
that this Extent was not proſecuted by the King, but by 


the Defendant — and at his Charges; and that he 
Was 


*. 
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= was not rally debe to the . at 2 Time of the 
| * bat if 
| Extent (tho the Bond were kept on Foot) or that 
| =. he were, he or his Sureties were able to "Py: the King's | 
. wn. * 
=_ | ; | Debt, and fo that not in Danger. 
| | 
i" "The Defendant pleaded" theſe Prorcofigh in the Ex- 
= chequer in barr to the Plaintiff's Relief, but by his 
=_ Anſwer'confeſſeth that he had proſecuted the Extent at 
= his own "CHAIRS, and that he was able to pay Un en 
1 The Court allowed the ples, and wool not 
| the Plaintiff; and yet not long before they had relieved 
Alderman Sturt | in Caſe of ſuch an Extent. © Qu. Where» - 
f . - . ö 
= in this Caſe differs from that, further than that there 
1 
| the Creditors, were Plaintiffs, here the Executor. 
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| tha tte conſtrued & 


Dr Term. 0. 2 FEY | 
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Menge. N this Caſe it was decreed, that a Mortgagee 8 
having , | received; "Oo ſince the, Year 1660, a 
Cent. decreed 2 oor | J. per "7 re to fin the 
| . S © d In- | 


Caſe 49. 


ro fink the tereſt were over 


Principal; there ſhall be no 2 
e 


| 0 . % = 1. | 
a 2 pRB ers G il 


bee ITF A Freeman of Loudon gives Bond t0 his Mecher ts 


Bend ache be paid after his Death, this ſhall go out of the 
e Whole Eſtate, - and not out of his own cuſtomary Part 


2 
this ſnall go only. 4,7 9 4 


nnen, 


Hal verſus Hite. 


*. 


ing | 
_ or LS no Child, Its Wife he wich A Naber, 
which was afterwards born. 


aue 
N41 Lord Keeper declared that this Poſthenous 
Daughter is a Child liring, at the Death of 4. within 
the Mean of the Truſt, and that à Direction of a Truſt 
is not to be ſo ſtrictly conſtrued, as a Limitation of an 
Eſtate at Law. ab. one Lutterel's Caſe was cited in my 

Lord Bridgman's Time, where a Bill was exhibited on 
Behalf of an Infant in Ventre ſa mere to ſtay eln 


| and an junction granted upon it. 
. : 0 


a — . 4 - 
o 1 - } 1 


2 -4 & % ' 5 4 * 
* 4 ws 3 1 2 In - Y S "Wo ; 
12 2 "Pe 1 e — EEE noi dt 11 A OOSIEP  hen2s 1 88 FOE 
— — 
— — = 


- Caſe, that if 4. purchaſes an Eſtate, with Notice tie 
of an Incmbrance, or that it is redeemable, and then . 
ſells it to B. who has no Notice; who afterwards ſella it 
to C who has Notice; that by this, the firlt Notice to 4; N. 
the firſt Purchaſor, is thereby revived, and that C. the 
laſt Pu ; ſhall be liable to the Incumbrance or Res 


demption, as if it had never been in the Hands of I 


© Afterwards, on Appeal to m Lord Keeper, it 
urged, that in ſuch 7 | oper, i bg 
Notice may be forced ro keep his 


it, and ſhall be accountable for all the Profits received 
held, that tho 4. and C had No- 
rice, yet if B. bad no Notice, che Plaigtiff could not 
5 and ordered C. to be 
examined on Interrogatories, if he ever ſaw the — 
ance from the Plaintiff to her Siſters, and then to be 
tried if the Defendant C. paid any, and what Conſider · 
tion for the ſaid Lands; and if B. had Nan at the 
| Time 


I» 


2 


oy ey 
who has no 
ap and 
— yo . who 
s No 
1 


revives the 


52 weng ermino Paſche, 1695. : 


"Time of his Purchaſe that it was redeemable ; ; 1 22 he 5 
had not, the Plaintiff g not be relieved, though 4 A. 


Caſe 32. 2 Ls verſys* owne. 
2 Vern. 319. 9 N Pe Ir N 
5.39 of Boothby, 1n Com. Lincoln, of about 2007. per 


—_ 3001. in 


| Conficeration Aun. (which was charged with 2 Rent-Charge of 120 l. 


of a Settle- 


ment on nin per Ann. for Life) and 2 old and not married in No. 
il. Death, vember 168 7, ſettled the laid Manor on himſelf for 


gives Hun Life, andrafter on the Plaintiff Anthony Thompſon (who 


for A. copay was his near Kinſman) and his Heirs : And the Plaintiff 


| Gould by as the Conſideration of the ſaid Settlement, did at the 
4. directs che Tame Time give a Bond to the Defendant, by Willians 


5001. ro be Thompſon's Direction, and in Truſt for him, of 1000 J. 


to C. and 


makes him Penalty, conditioned to pay any dum or Sums of Money 


his fing this not exceeding 5004. to ſuch Perſon or Perſons, and in 
Ba bought ſuch Manner as the ſaid William Thompſon Mould * his 


15 brou 
This laſt Will deviſe and appoint. ' 


ol. hes 's Hands to pay what was due to him, 


William Thompſon was at the Time of in thi = 
tlement, and giving this Bond, indebted to the Plaintiff 
in 3001. by Bond, and did afterwards become indebted 
to him in ſeveral orher Sums of Money, to 70 l and ; 

__ upwards. 
In the Year 1689, William Thompſon makes bis Will, 
and reciting the ſaid Bond to the Defendant in Truſt for 
him, deviſes the 5001. ſecured thereby to the ſaid De- 
fendant the Obligee, and makes him Executor, and di- 
refs him to pay 501. to one William Diſney to bind him 
an Apprentice, and 50/. more to ſet him up, and 20/. 
per Ann. to one Anne Perkins for Life, and in 1692 dies. 
- Defendant puts the ſaid Bond in Suit againſt the 
Plaintiff, who brought this Bill to ſubje this Money to 
be Aſſets in his Hands to pay t the 3ool. x or "ol. due | 
to him from the A: ; 


n 5 The 


I — 7 TR 8 


eee ee, eee ee Ing + 


Hom. 
2 "MO Ae 593 


ration of William Thompſon's making the ſaid Settlement 
was, that he might have 500 J. to diſpoſe of, and that 
be would not elſe have made the Settlement, and there- 
fore the {aid 5ool. ought not to be Aſſets, _ eſpecially 
to anſwer the Plains 'Debts ; and at, the bearing + 


the Cauſe the Defendant pretended _ he had proved that 


the Plaintiff and William Thompſon had agreed at making 


the {aid Settlement, that the ines Bond ſhould be 


delivered up; but theſe Depoſitions were oppoled, and 
could not be read, becauſe that Matter was not put in 
Iſſue by the Defendant's Anſwer, and the Proofs? did a- 


mount to no more than that William Thompſon himſelf ' 


had ſaid, that he intended that Bond ſhould be deli 


vered up. 


Wenn 5 


"The Cakes by Anſwer inſiſted, that the Conſide- 


My Lord Keeper direfted. i it to be 1 at Law, FR ; 


ther it were agreed that the ſaid Bond of 300. ſhould 
be delivered up or ſunk ; and that Iſſue was tried for the 
Plaintiff, viz. — it was not agreed, C. 


The Cauſe coming after to be heard on the E E quity re· 50 
ſerved, the Keeper ph; the ſaid yoo L to Aſſets 


to pay the PlaintifP Debt, and that it ſhould go to. a - 


Maſter to compute what due to him, and he to retain ſo 


much as to ſatisfy himſelf, and to pay the Overplus to 
the Defendant. And on Appeal to the l of * 
chis 1 Decree was affirmed. 
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2 Wap verſus Wal. 


88 A has chte Ergen, ie G, | Kevin three Cuil 
bs ing dren, another two, and the third e, then A. 
3 — 4 dies inteſtate; 5 and per EU Necper, on Time taken to 
another three, conſider — this Caſe, Diſtributi on ſhall ve per Capits a ol 


and the third 


Sn 6 6 oh t per Stirpe pet; und that all the Children ſhould have 
the Diſtribu- qual, bedauſe none take by way HT ne 10 * 
tion ſhall be | 

per Capita, All as next of Kin in equal Degree. 

por "a all next of Kin in equal Degree. 


caſe 5 Otarling & al, verſus Ettrick & al. 


Where a Per- IR Samuel Starling, 4 January 1672, conveyed the 
a — —.— Manor of S. Cc. ty rwo Truſtees and their Heirs, | 
of Heir, 112 upon Truſt and Confidence that they and their Heirs 
Genen,. Yhould convey the Premiſes,” and every or any Part 
thereof to ſuch Perſon, and for ſuch Time, Term and E- 
ſtate as he the {aid Sir Samuel by any Writing under his 
Hand and Seal, in the Preſence of two or more credible 


3 os VR 


And after this Settlement; and Will, : 


Witneſſes, or by ns t e a in W 
ſhould direct. — or appoint; and for w 
Appointment to the right Heirs of wha laid Yr. Se 


crer; and after, by Will dated in Aug 
muel deviſes ſeveral Meſſuages to charital 


1973 
xi 250 wh de 
viſes to the Plaintiff Samus] Starling. the el „ * 
phew, ſome Houſes in $ e "Ru . 


to have 50 l. per Annum out of them aha . 
24, and 1cœ 4, to bind bim an a entier; and 
the Plaincif Samuel the elder ſho bo before his Age 


of 24, that then the Truſtees ſhould conyey the ſad 


| Houſes to the ri ight Hears Male of Sir Samuel; d fe 
Default of ſuch Heirs Mal to the right Hey of "ir 85 


| mel for ever; and di d. appoint hat thei ud Truſtees 


and their Heirs ſhould within fix Months May 
1695, convey the Manor of D. Cc. to to his Nep ev Re- 
en Leh be ſl 
be then living, for Term of his Life £2 

ſhould be dead, for his Heim Male, HG A 


his Heirs Male for ever; and for W be 


his own right Heirs for ever. 


; Soon after, Sir Samuel died. 3 


49 Years old, and then 5 For 25 * 

declared, that he would ſettle bis Eſtate 

Richard died, his Nephew Samuel Sarling ſhould; h 
told 


ſons, that he had ſo ſettled 3 Bal up ths 
were Samuel Sarling the Elder, an and 21 1 5 5 
ſiſted, e Ts 77 (4 15 
Heir Male of Sir Samuel, or e 
Heir Male of Seng che Elder. W eker, fe 


wt 2 £ . : 2 f 1 
888 ͤ ᷣ „„ 5 Fact 4 
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"I This Tri rin. 1695: _ 


"To this Bil the Defendants demurred, for ab: it ap- 
peared of the Plaintiff's own . in their Bil "_ 
they had no Title. | 
On arguing the Demurrer, it was dene 1250 De. 5 
fendants ordered to Anſwer; but the Plaintiffs were not 
to examine to any Parol Diſcourſes of Sir Samuel Starling, 
how he intended to ſettle, or had ted MY ys VI 
out ſpecial Leave of the Court. 

Afterwards the Plaintiffs ech the Coe, chat they 
might have Leave to examine to ſuch Diſcourſes and De- 
clarations of Sir Samuel, and inſiſted, that ſuch Exami- 


nation had been in che Caſe of the Counteſs of Gain- 


borough, and Earl of Gainiborough, and of Crompton and 


, North, and ſeveral other Caſes ;' ** the Parties had been 


relieved upon ſuch Examinations for the expounding and 


explaining Wills; and if the Plaintiff could mend his 


Caſe by ſuch Examination, then to prevent him of them, 
would be to debarr him of his Right; but on the other Yo 


Side, if upon the Hearing, the Examination ſhould appear 


impertinent, the Court could eee Ir enn 


i dant in Coſts. 


For the Defendant, it was inſiſted, that it would * 


of fatal Conſequence to admit Examinations of this 
Kind, to carry Eſtates, contrary to the Words of a Will, 
and what by Law they do import, and my Lord Keeper 
inclined that Way, and denied to admit the Plaintiffs to 
examine to thoſe Matters. 


Afterward the Caſe was argued at Powis Houſe, and I 

the Subftance of what was inſiſted upon by the Plaintiff's 

Council, was, that this being in the Caſe of Truſt, and 
a Will ought to have the moſt favourable ConſtruQtion 


the Court can give it; and it is very plain, what Sir 
Samuel intended, viz, that his Eſtate ſhould be continued 

in the Name, and go the Males of the Family; and this 
is not a Limitation of an Eftate, but a Direction to the 


Truſtees to make a Conveyance; that the Word Heir is in 


many Caſes, even in Legal * Tc, taken for Heir 


3 3 | . Apparent, 


9 


kth, * 


1 
3 $6 


£1 — | ES WC ona 
In Curia Cancellaria. 


— 


A 


Apparent, as the Father may have a Writ, Quare F! 


© Hoered. cepit, &c. which muſt be his Heir Apparent; 
and in the Caſe of Burchet verſus Durdant, where Lands « 


were deviſed to the Heirs of J. & now living; it was 
held, that the eldeſt Son: of J. S. ſhould take, tho in 


ſtrictneſs of Speech, he was not Heir during the Life of 


his Father, but Heir Apparent only. N 


On the other Side, it was argued,. that if this had been 
a Deviſe of the legal ſtate itſelf, it is plain, that neither 


of the Plaintiffs could have taken any Thing by it; tor 


it is a known Rule in Law, that whoever will take as a 


Purchaſer. by the Name of Heir-Male, muſt be in the _ 


ſtricteſt Senſe Heir as well as Male, or elſe he cannot 


take at all; and in the Caſe of Burcbet and Durdant the ; 


Words nom Living altered the Caſe, and made it a Deſcrip» 


tion of the Perſon, and wichaut theſe Words tbe Herm 


Apparent could not have taken, and it would introduce 
great Inconveniencies, if legal Inheritances, and equitable 


Inheritances ſhould not be governed by the ſame Rule; 


and the Conveyance being to be made within ſix Months 
after Lady- Day 1685 if he is not a Perſon capable to 


take at that Time, he can never take at all, and the Will 


cannot, by any Proofs, have any Senſe and Meaning 


put upon it, other or different from what it would 


have had without theſe Proofs, for all the Will muſt be 
.m Wrieng ĩ˙ 12 | 
My Lord Keeper diſmiſs'd the Bill, and decreed the 
to convey to the Defendants, according to the 
Will of Sir Samuel Starling, they having a Croſs Bill for 
that Peppa > one 15 


„ Parker 


ee WC 


* 


58 | 2 De Term. & Mich. 1695. 


Caſe 55. 

. l Porſer verſus Bhthmore. 
| 2 7 HE Plaintiff had a legal Title, but the Deed by 
3 — which he — was loſt, and he brought this 


replies to, Bill to ſet it up, the Defendant anſwered as to part, and 

| Plea, he pleaded himſelf a Purchaſer for a valuable Conſideration, 

uf l —_ Notice, Nc. The Plaintiff replies to the Plea, 
| lebe Saen and the Defendant proves his Plea, and the Plaintiff 

and the Vali proved no Notice upon him; and when the Cauſe came 

ple aa to be heard, the Maſter ng the Rolls was of Opinion, 

never ae? that the Plea was good; but the Queſtion. was, Whether 


conſide 
but only the the Court could now conſider of that at all, the Plaintiff 


— . having admitted the Plea to be good, by replying to it, 
Phaintift aic. and nothing being now in Queſtion, but whether it be 
proves it. true or not; and if it ſhould not be ſo, no Plaintiff would 

ever ſet down any Plea to be argued, but would reply, 
i . and put the Defendant to the — of Examining, and 
—_ then conteſt the Validity of the Plea at the Hearing; 
I —_— 2 the Defendant would be prevented from 
g ſuch other Defence as he might, by relying ir in 
his Ania l 
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In Cura CaNcELLARIE. 


8 


6 


Attorney-General, at the Relation of the cat 56: 
Inhabitants of Starns, verſus Taylor. 


N this Caſe the Plaintiff would have read in Evidence 2. ug. 


an Exemplification of part of a Patent, which was Ob- ton of part 


jected to by the Defendant, for that nothing but the Patent abr Ane 
itſelf, or an Exemplification or Copy of the whole could P. ns 
by Law be Evidence. Plaintiff's Council inſiſted, that by novvith- 
the 3d and 4th of Edward 6. Cap. 4. and 13 Elia. Cap. 6. — of 


an Exemplification of ſo much of a Patent as relates to Ege. 


Eduard 6. 
the Matter in Queſtion, is to all Purpoſes of Law made diz Al. 


6 where the 
of the ſame Force, as if the whole Patent were exem - other Side 


plified, whereupon the Statutes were ordered to be ic aal che 
read. | . | * Patent- Roll, 


My Lord Keeper was clearly of Opinion, that tho 
by thoſe Statutes an Exemplification of part of a Patent 
be made ſufficient to make a Title under, or to be 
pleaded in any Court where the other Side will have Time 
to reſort to the Patent, and to be adviſed, whether the 
Exemplification be of all that is material; and if it 


2 | be 


1 8 and ſo may 
be ſurprized by an imperfect Exemplifieation. 


De Term. S. Th. 1695. 


Sees eo 1 OO OO 


be not, they may take Advantage of it; yet they did 


not extend to authorize the giving ſuch Exemplifications 

in Evidence, where the other Side could have no Time 
to conſult the Patent Roll, and might be ſurprized and 
loſe his Right by an imperfect Exemplification z and 


cited a Caſe, wherein he had known it ſo held in B. R. 


on offering ſuch an Exemplification in Evidence; and 


therefore, if the Plaintiffs inſiſted upon it being of great 


Conſequence, he would have the Opinion of all the 
Judges, before he would admit of it; whereupon the 


Plaintiffs waved it, and produced the Patent Roll itſelf, 


and ſo the Cauſe went on. 


DE 


Term. 8. Trinitatis, 
e 1696. 


In Curia CANCELLARIE, 


| Meynell verſus Howard. | Caſe 306. 


Man makes a Mortgage redeemable upon Payment Hale of 2 


of Money, but there is no Covenant for Payment full = the 
of the Money in the Deed ; then the Mortgagor makes his Beate ap. 
Will, and deviſes his Perſonal Eftate amongſt his Rela. plic%, in the 


tions; and the Queſtion was, Whether the Money on gi of the | 
this Mortgage be ſuch a Debt, as that the Perſonal Eſtate Money, tho 


* 


no Covenant 


ſhall be applied towards the Diſcharge of it? It was laid, ; in _ Mort- 
that Sir Edward Moor had made ſuch a Mortgage, and fs Dee 


afterwards raiſed a Term in other Lands for Payment 6 
cho the Per- 


his Debts; and the Mortgage Money was held to be u foral Fat 


is deviſed 


Debt payable out of that Truſt. © way by the 
| Me a tis a Debt. 


4 80 it is here, and the Perſonal Eſtate muſt dif 


a it. 
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DE 


Termino 8. Mich. ; 


1696. 
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Caſe 57. Ballet Felle Shrainger. 


N Man makes a Mortgage, and then deviſes the Land 


— 1 to A. for Life, and the Reverſion deſcends to his 

Portionof Heir; the Tenant for Life enters into Poſſeſſion, and 

Money: 8 brings a Bill againſt the Mortgagee to redeem, and 
| the Heir likewiſe brought his Bill to redeem ; Tenant for 
Life did not proſecute his Bill, but continued to receive 


the Profits, 12 about a Tear before his Death, purchaſes 


in the Mortgages in the Name of the Defendant, and 


made the Defendant Executor, and died. 
The Heir brought this Bill to redeem, and the only 
| Queſtion was, Whether the Deviſce for Life ſhould go 
away with all the Profits received, and the Heir be forced 
to pay off all the Incumbrances; or whether any Part 
of the Profits received ſhould be applied to fink the 


Mortgage Money. 


Lord Keeper. Deviſce for Life muſt pay one Third of 


what was due at the Death of the Deviſor, with Intereſt 
for the ſame, and the Heir muſt pay the reſt, and the 


Maſter muſt take the Account accordingly; and ſo it 


would have been, if the Mortgagee ha received the 


Tomy during the Life of Tenant for Life, and a 
2 | „ ns 
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In Curia "RW © as = 


Caſe berween Clyatt and * Thos. 16 56. was s cited 
to that Mah? 


| Cleland wii Cllend. r 


LaintifPs Grandfather was Tenant for Life of a The wins 
Farm, and the Inheritance was in the Plaintiff's Portion, tho 
F . to whom he is Heir, on the. Marriage of the or Mortgage, 
Plaintiff's Father with the Defendant, who had a Portion La 8 
of 3001. in her Brother's Hands, and ſecured by he yr in 
Bond to her; the Father and Grandfather join in ſet- — oY 
tling this Farm upon the Defendant for her Jointure; Huctand' 
and this Settlement is expreſſed to be made in Conſide- a —_— 
ration of 1001. paid to the Grandfather for the Mar- fir ment 15 
riage Portion of the Defendant, which 100 J. Was paid made on the 


to him accordingly by her Brother. 22 
| the Husband 


a Purchaſer of her Fortune, and it ſhall go raed but if the Settlement were only in 
Conſideration of Part of the Fortune, then the remaining Part out on Bond ſhall Survive to the 
© Os ONT nn APO Arte that the Husband ſhould have it. 
The Marriage took Effect, and the Defendant's Huſ- 
band died indebted to el Bonds, wherein he and 
his Heirs were bound, and Actions were brought againſt 
the Plaintiff, as his Heir, on the ſaid Bonds, to ſubject 
the Real Eſtate deſcended to the Payment of them; and 
he brought this Bill to have the remaining 200 J. of 
the Portion, which was un paid, applied in. Diſcha rge of 
theſe Debts, 
It was pretended by the Defendant, that there was 
but 100 J. of her Portion to be paid, and that it was 
agreed by her Husband and herſelf before the Marriage, 
that the remaining 200 J. ſhould be hers ; and beſides, 
that her Husband being dead, and this being a Debt to 
her not diſpoſed of by him, it did by Law belong to her. 
It was pretended by the Plaintiff to be expreſly agreed 4 
before the Marriage, that the remaining 200 l. of her 7 
Portion ſhould be applied to pay the Husband's Debts, 1 
if there was 447 ih but neither of the Agreements 1 
were well proved. i 1 | 
The 
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64 De Termino &. Mich. 1696. 
The Maſter of the Rolls decreed the 200 J. to be ap- 
plied towards Payment of the Husband's Debts, and 
ſaid it was natural Equity it ſhould be ſo, and there being 
a Settlement made on the Wife, the Portion, tho' it re- 
mains a Debt to the Wife doth belong to the Husbanc. 
An Appeal was afterwards brought from this Decree 
before the Lord Chancellor, and he was of Opinion, that 
as this Caſe is, unleſs there were an Agreement, that 
the Husband ſhould have the other 200 l. it will Survive 
to the Wife, and therefore directed it to be tried, whe- 
ther there were any ſuch Agreement or no; but if the 
Settlement had been in Conſideration of the whole Por- 
tion, and had been Equivalent to it, that would have 
amounted to an Agreement, that the Husband ſhould 
have had it. 5 Loy S 1 
Note, There was an Objection made in this Caſe for 
want of Parties; for that the Adminiſtrator of the Huſ- 
band was not made a Party, but the Wife being called 
Adminiſtratrix in the Bill, and having by her Anſwer con- 
feſſed, that ſhe had Poſſeſſed the Perſonal Eſtate, and 
diſpoſed of it (and being the Pexſon by Law intitled to 
Adminiſtration) tho' ſhe denied, by Anſwer, that ſhe 
bad taken Adminiſtration, the Court over-ruled : the 
Objection. IEEE) Aer K. 


Caſe 59.  Bloxton verſus Drewit. 


One having TME Plaintiff had an Order to prove a Deed viva 


— Had | voce; at the Hearing it happened, that all the 
he Hearne Witneſſes to the Deed were dead, and the Plaintiff pro- 

0 prove the duced a Witneſs at the Hearing to prove their Hands, 
_ and this he could not be admitted to do; but the Maſter 
being dead, of the Rolls put off the Cauſe, and gave Liberty to exa- 


to examine 


in the Office, Publication paſt. 


to prove the 
Deed, tho? 


bur had leave mine in the Office to prove the Deed, notwithſtanding 


Publication - 


was paſſed. te | | 
7 2 1 : Lady 
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| In Curia Cancellariſ .. 6575 4 
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Lady Radnor verſus Rot herum. ren. - 

| HIS Caſe had been argued by Council on both 13 Me. = 

; 21 a ? Fe %%% 24 12 Dowreſs 

| Sides, and this Day was appointed to give Judg- 1 
ment. n ) —ßß„„ ĩͤ Ee of ys Courrvt 
The Caſe was, Lady Radnor's Husband was ſeiſed in Equiry 0 fe 
; ea Term 


Tail of the Lands in Queſtion; but there was a. Term ge Years - 
for 99 Years Prior to his Eftate' (which was created for Ste R, 
the Performance of ſeveral Truſts in the Earl of Mar- of «Jolnrals, © 

_ wick's Will, which were all performed, and after to at- an Heir ar 

tend the Inheritance) he levied a Fine, and ſuffered. a Eg hal berg 
Recovery, and ſold the Eſtate to the Defendant”; but his ler in. 
Wife not joining; ſhe, after his Death, recovered Dower, 

and brought this Bill to have the Benefit of the 

Ten. | 5 
I.!t was ſaid, the Husband ſhould have had the Bene“ 

fit of this Term, and Dower is the Continuance of 

the Husband's Eſtate, and the Vendee of the Husband 

ſhall have it, as to the Inheritance, and therefore, ſo 

ought the Dowreſs too; and if ſhe had been a Jointreſs, 

there is no Doubt but ſhe ſhould have had it, and the 
Purchaſer had Notice of the Marriage; and ſeveral Caſes 
were cited, Rockby verſus Burdett, Attorney General, and 

Farmer Cloud, and Drake, Fletcher, and Robinſon, Sc. 

My Lord Chancellor ſaid, he could not help the Plain- * 
tiff; for tho of ſhall have the Aid of a Court 

of Equity in the like Caſe, that is, becauſe ſhe has a 
fixed Intereſt by the Agreement of the Party; but a 
Dowreſs has an Intereſt by Law, under particular Cir= 
cumſtances; and if it went upon the true Reaſon of the 

Thing, a Woman ſhould be as well endowed of a Truſt | 
of an Inheritance, as of the Inheritance itſelf, which 
yet all agree ſhe ſhall not be; and where an Inheritance, 

upon which a Term is attendant, is recovered, there the 
Term ſhall go along with it, for it muſt either do ſo, 
of be extinct, for the Truſtee cannot have it. This 
Caſe has frequently happened, and yet was never helped, 
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Which is a ftrong Argument, it cannot be. In the Caſe 
of Snell verſus Clay the Term did go to the Tenant by 
2 3 the Curteſy, but this Point was not flirred there; how- 
| o ever, that was againſt an Heir at Law, and that is ano- 
1 ” thts Caſe; ps here is a Purchaſer, if there had been 


2 


— — — 


, any Agreement to have had the Benefit of it, as there 
was in the Caſe of Barter and Fouke, at would- have 
i done it; but in this Cale I can't alli the Dowreſs 
= a Purchaſer, nor perhaps Ha | againſt the 
cir. | n 
© The Lady Radnor brought an Appeal, and the 14th 
of April 1697, the Decree was in the Houle 
l as of Peers. Po LI ROS fy a 
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HIS Ge oel 6 be Rated by a Maſter, Ont deviſe 
and was thus; Milliam Barker; Eſquire, | being her the -- 
 ſeiſed: in Fee of divers [Freehold Lands of 400 L per e 
Ann. the ninth of November 1684, makes his Will in fran 
Writing, duly atteſted by four Wieneſſes, and made his ever but if 
Nephew ew Hemy Fairfax (his Heir at Law) Exetutor and wing 55 Sas, 
duary Legatee, and thereby deviſed in theſe Words; Aa ke good 
I give all my Freehold and Copyhold Lands which I have in Execurory 


1. Non, Remainder and Rover fion, (not hereafter di Deviſe to B. 


r 


Oed if 4. dies 

) after the Death of my Executor, 1 William e — .. 
's Son, and bis 1h tag ever; bity if be die leaving ga gg 
10 Son, then to that Son or Sons my Executor all think within * 
fit to give them 1 i bis laſt wi;  which'Sim or Sons ſo « Lis... 
nominated: (if William die 4s aforeſaid)" L ate, hall _ = = 
have my: Lands, charged notwithſta with ſuch Anna 
ties, Legacies, and Payments, as hercafter ſpeci gf; ol vc 
and for Mum of ' a Son of my Exceutor,” I give the fl 
Lands to the eldeſt Son of my Noiee Heron, my Executor s „ 
, charged norwithſtanding as Sons and I give wy 

| Leaſes to my Kinſmen Paul Jodrel, and Thomas Barker, in 
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D Term. &. Hill. 1696. 
Truſt for the Benefit of my Executor for Life ; and after his 
Death in Truſt for all my Executor's Children; and for 
want of any Child or Children, in Truſt for the eldeſt Son of 
my Neice Heron ; and that the Leaſes may be renewed if 

any or more of the Lives die, or my Truſtees think. fit to 
change any of them, I do defire they would do it on rea- 
ſonable Terms. And if his Executor did not provide Mo- 
ney enough for that Purpoſe within a Month after De- 
mand, that the Truſtees might mortgage any of the 
Lands of Inheritance to renew the Leaſes (except thoſe 
belonging to the Alms-Houſe) and appointed his Executor 
to pay his Wife out of any Part of the Eſtate (except 
the Alms-Houſe Lands, and a Farm near Workingham, in 
the Poſſeſſion of George Goſwell) 200 J. per Ann. for Life, 
half.yearly, without any Deduclion whatſoever, and ſe- 
veral other Legacies, and made his Nephew Henry Fair- 
fax ſole Executor and Reſiduary Legatee. f 
William Fairfax the Executor's Son died an Infant 
without Iſſue, in the Life of William Barker, and William 
Barker died without Iſſue; and Henry Fairfax proved his 
Will, and poſſeſſed Perſonal Eſtate ſufficient to pay all 
the Debts and Legacies, and paid them accordingly, and 
died, leaving Plaintiffs his Daughters, and Coheirs. 
Mrs. Heron the Neice had two Sons, Thomas the eldeſt 
(now Defendant) and Horatio, who were living at Mr. 
Barker's Death ; and the Queſtion was, Whether Thomas 
1 Heron took any, and what Eſtate by it? 
if Landsare My Lord Keeper was of Opinion, that he took an 
one generally, Eſtate for Life only, and no more ; for if Lands be gi- 
heres bu ven to a Man generally without limiting for what Eſtate, 
i pen this makes but an Eftate for Life, unlels it appears plainly 
lainly the that the Teſtator intended a greater Eftate, which it does 
tended him not here; and the Money directed to be paid by him 
a greater, of cannot enlarge it, for none of them do affect his Per- 
* ſon, and ſo he cannot take but an Eſtate for Liſe. 
chargeable Lord Keeper. I think it is as plain he will take that, 
for all the Contingencies upon which he is to take, muſt 
happen within the Compaſs of a Life, and ſo no Danger 
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| of a Perpetnityy) and: this is the < Rs with Pele and | 
Brown's Caſe in Effect, cho not in Words, and is like te 
Caſs of Brett and Nigdrn, and the Appointee of Henry 
* would have taken but an Eſtate for Life. . 


1. antwort Ferst Devergim. eue 62. 


"HE late Lord Swrafford* had entertained the Defer u. fake 4 
dant firſt 48 his Servant; and afterwards having Sertlemenron 


. who after 


taken a great Affection to him as his Friend and Com- 4 agrees to de. 


liver it up 


panion, and had often promiſed to make him a conſide- chont 
rable Fortune, did ſettle an Eſtate in England on him, Ter 
of about 1 50 l. per Aan. but my Lord — having ment ſhall 

a Mind to have that Eſtate back-agam, the Defendant 1 0 _ 
 reconveyed it to tim, and delivered: back the Deeds; my nary © on 
Lord ſtill continuing his former Kindneſs to him, and b: 2 
his Promiſes of making him a Fortune. Pr TO 

Accordingly 25 did ſettle an Eſtate he had in 
Sligo in Path (alter his own Death) on the Defendant 
and the Heirs + his Body ; and this Kats: was about 
800!. per Annum. 

_ Afterwards my Lord had a Mind: to have. chin Eſtate 
again, which the Defendant agreed and comphed with, 
my Lord ſtill continuing his Promiſes ' of making his 

Fortune, and granted him a Rent- Charge of 600 l. out 
of this Sligo Eſtate; but by the Negligence of my Lord 
or his Agents to demand it, the Defendant never deli- 
vered up the Conveyance of the Sligo Eſtate, nor made 
any Conveyance of it. 

- Afterwards my Lord paid the Defendant 40001. to 

_ purchaſe off a Moiety of this Annuity of 6001. per Ann. 

and the Defendant thereupon releaſed 300 J. per Ann. 
but afterwards my Lord had a Mind to os that 3001. 
per Ann. releaſed alſo, and ſpoke to the Defendant abour 
it, who often, both by Word of Mouth, and by Letters, 
promiſed to releaſe it, and a Releaſe was brought and 
tender d to him to be executed; but there having hap» 


pened ſome Difference between · my Lord and — he 
ä refuſed 


nga. 
£ S 
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„ Firm S. Hill, 1696. 


— 


refu ſed to execute it; whereof my Lord being inform- 
ed, he came into his Chamber (for he lived in my Lord's 
Houſe) and expoſtulated ſharply with him, and there- 
upon he executed the Releaſe, and my Lord and he 
parted, and never lived N afterwards, nor ſaw one 
another except once. 

My Lord died, having bade his Will, 401 deviſed all 
his Real and Perſonal Eſtate (after Debts and Legaci 
paid) to the Plaintiff, who brought this Bill to he * 
Reconveyance of the Blige Eſtate, and the een de. 
livered up. 

Defendant inſifted that he . not to reconvey, at 

leaſt not unleſs the 3001. per Ann. were made good to 
him, which he had releaſed by Threats and Compul- 
ſion, as he pretended; or at beſt, that Releaſe was volun- 
_ tary, and without Conſideration, - and therefore ought + 
not to be aided in a Court of Equity; belides, that he 
was in the Nature of a Purchaſer, being to Nes with | 
his Intereſt in the Land for the Rent * 
My Lord Keeper ſaid, that a woludy Wtdlemane 
might be ſurrender d without Conſideration, and that 
ſuch Surrender might be aided . by a Court of Equity, 
and decreed the Conveyance of the Sligo Eſtate to be de⸗ 
livered "03 1 wo ya raed to reconvey it. N. 
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5 HE Defendant * was a Mortga ee, "and in Poſſeſſion; Decree . 
the Plaintiff brought a ors s redeem, and had a b 

Decree accordingly; before the Account taken, the deen; bur 
Church became void, and the Mortgagee preſented. for the | a 
| 9 Mortgage preſents; yet dn Petition ordered to revoke his Preſentation, 
Upon the Plaintiff's Petition, the Chancellor order d that 
he eule revoke his Preſentation, and preſent ſuch a Pers 
ſon as the Mortgagor or his Vendee (for he * con · 
tracted to ſell) ſhould appoint. 

2. How this Revocation is to be; for 1 think a com- 
mon Perſon can onl ly variare preſentando, but not revoke 


his Preſentation, tho the King * 


Cooper verſus Williams. © + Caſe 64 

Man deviſes all his Perſonal Eſtate to his Wife * — 

Life, and what ſhe has left at the Time of her Lis; mm 
Death, it is my Will, and I do deſire her that i it may — 
be equally diſtributed betwixt | my own Kindred and "= Fan 2 
Teſtator tied, and the Widow — the Nefendant. ide Caſe re- 


* 
* * . „ — — * 


= _—_— _ 
nn InT a a 
2 * J 


= —— — 


_ 


W 
— 2 
8 


ly 
- — 


6 
[4 
i 
„ 
1:48 


5 n W 45 tics 
- Bs. te, Ae * 2 ma . 
3 399 


be” 2 al * 7 — Pacha, 7 


This Bill was brought by the Relations to be an 5 | 
ventory taken of the Teſtator's Perſonal Eſtate, and that 
Security might be given that it ſhould not be imbezzled, 

for that by his Will the Wife had only the Uſe of the 


© Perſons 1 durin Life; and the "Words, 
has, fn ry t 4e by Hehſchi If 
that are = N 2 or may be . worn out with 
uſing. 


On the Defendant's Part it v4 ſaid, that che Bflate 
= was ſo ſmall, that ſhe could not live upon it with- 


t {penning the Stoek: 5 
"Maſter of the Rolls, If that be fo, it may alter the 
Caſe ; therefore let the Maſter ſtate the Value of the 
Perſonal Eſtate, and then I will give further Di rections 


Caſe 65. dir Evan Loyd — Dame Mary his Wife, 
* . $ & al, verſus Carty & al. 


ak J and þ. two Miſters, ſeiled of Latids in kes * 
2285 an A. 4006 l paid A. by C. and in Conſideration of a 
1 gn e intended and afterwards had between B. and C 
pichin Cam. by Leaſe and Releaſe, convey all their Lands to the Uſe 
paſs of Tims, 6 B. and C. for their Lives, Remainder to theit firſt and 
a.. — other Sons in Tail-Male ſucceflively ; Remaindet to 
the Daughters of B. ang c C. in Tail; Remainder to the 
right Heirs of C. provided that if chere be no Iſſue be- 
cen B. and c. ein at the Death of the Survivor of 
them; and that the Heirs of B. ſhould within twelve 
Months after the Death of B. and C. dying without Iſſue 
as aforeſaid, to the Heirs or Aſſigus of C. 4000 J. 
then the Remainder in Fee ſo limited to C. and his 
Heirs ſhould ceaſe, and that then the Premiſſes ſhould 
remain to the nicht Heirs of B. for ever. 
Afterwards B. and C. for extinguiſhing the right Ti 
te, Ur. which B. or his Heirs then had, or after might 
have, by any Settlement, Proviſo, Nc. on Payment of 
4000 or otherwiſe to the Heirs of C levy a Fine of 
2 the 


e ad Teas no Le DGIO Dannii ah oe 


refs the Truſtees of the firſt Sttlement to convey ac- 
cordingly; then C. deviſes the ſaid Lands to D. his Bro- 
ther, ſubject to his Debts, which were wear goal and 
after B. 25 C die without. Iſſu e. . 

A4. the Siſter and Heir of B. bsp Bl in e 
againſt [ D. the Brother and Heir of C, and againſt the 
Truſtees, to have à Conveyance of theſe Lands, on Pay- 
ment of 4000 l. eee o the . but was 
diſmiſs d. c 40 

An Appeal was brought: in Parliament, nod 1 the 
Defendants or Reſpondents twas inſiſted, that the Pro- 
uiſo was void, the Fee being before limited to C. and 


his Heirs, and ſo not capable of a further Limitation, 


unleſs to happen in the Life of one or more Perſons, in 
Being, at the Time of the Settlement, which is the fur- 
theſt the Judges have ever gone in allowing contingent 


Limitations upon a Fee; and if they ſhould be extend- 
ed to Contingencies to happen — twelve Months 
after the Death of one or more Perſon or Perſons in 


Being, they may as well be extended to Contingencies to 
| happen within 1000 Vears; and ſo all the Inconvenien- 
cies of à Perpetuity will be let in; and the Owner of 
a Fee · ſimple thus clogged, will be no more capable of 
providing for the Neceſſities d Accidevita of his Kami, 
chan a bare Tenant for Life. 
_ 2aly. If this Limitation were good, he 75 Eſtate ls 
has to the Heirs of B. was vertually in her, and her Heirs 
muſt claim by Deſcent from her, and not as Purchaſors; 
and then that Eſtate is barred by the Fine, the Deſign of 
giving ſuch Power to the Heirs, not being to exclude the 
Anceſtor; but becauſe ther Power in its Nature could 
not be executed till after the Death of the Anceſtor, 
being to take Effect upon a Contingency, that, was not 
to happen till after = le Time, and that by this Means C. 


would not only have no Portion with, B. but B., his 


Brother would loſe all the Money he paid for the Debrs 
of c and which were 8 on tha fad mane 


For 
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| * the 2 it was —— that the Proviſo 

was not void; that it was within the Reaſon of the 
contingent Limitations allowed in the Duke of Norfoll's 
Caſe, where it is ſaid, that future Intereſts, ſpringing 
Truſts, or Truſts executory, and Remainders, that are 


to ariſe upon Contingencies, are quite out of the Rule 
and Reaſon of Perpetuities, if they are not of remote 
Conſideration, but fuch as will ſpeedily wear out; that 
tho there can be no Remainder limited after a Fee- 
ſimple, yet there may be a contingent Fee. ſimple ariſe 
out of the firſt Fee; that the ultimum quod fit of a Fee 
upon a Fee, is not yet plainly . that there 
not in Reafon be any Difference between a Con- 
tingency to happen during Life or Lives in Being, and ; 
within one Year after; and the Reaſon of allowing them 
to be good, if confined to Lives in Being, or upon their 
Deceaſe was, becauſe no Inconvenience could follow, 
and the fame Rule will hold to a Year after; and that 
the true Rule to ſet Bounds to them is, when they prove 
inconvenient, and not otherwiſe; that this Settlement 5 
was made with good Advice, 
2dly. That the Fine could not barr this Proviſo, be - 
cauſe the ſame never was nor could be in B. who le- 
vied it. 
Mr. Vernon added alſo this Reaſon, That if the Proviſo 
had been, that if B. die without Iſſue living at the Death 
of the Survivor of them, then if the Heirs of B. do 
the Death of ſuch Survivor without Iſſue, pay 
40001. to the Heirs of C. then, Nc. this you agree had 
been good. but being extended to a Year after, it is 
otherwiſe, and may as well be 4000 l. Years' after. 
To this he ſaid, if the Proviſo bad been ſo worded, it 


would have been impoſſible to be performed; for then 


the Heirs of B. who could not be known till her Death, 
would have been obliged to carry always 40004, about 
them, ready to pay; and to have the Heirs of C. who 
likewiſe could-not be known till after his Death, always 


ready jo receive it upon the Inſtant of the Death of 
3 the 


could 


* 1 GT CEL 


the Survivor ; and it might happen that neither the one 
who was ready to pay it, nor the other who was ready 
to receive it, might be Heirs e B. and C. and ſurely when 
the Heirs of neither could 15 known till their Deaths; 


twelve Months was but a reaſonable Time to MY = 


pay. ſo gyeae) 4 hm ay 4000 J. which 2 
mitation of a Fee after a Fee upon a ee ro 


happen within one or more Life or Lives in Being, 
upon their Deaths, being allowed to be good, — be 
extended further, when, as the Limitation may happen 
to be, twould be inconvenient or impoſſible to be per- 
formed within ſuch a Time; and that Ingonvepience is 
only to be the Bound to theſe] Limitations, which here is 
ſo far from being inconvenient, that it would be incon- 
venient and impoſſible to be performed otherwiſe, _ 
For 1 N hy Decre of Dani . was res 


verſed. | 
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Cale 66. Pralen & ux, — 


Feme Covert NE Worts bad by Will denifad inter af Ke 


SI—_ Lands to his Wife, Part of which were Copyhold, 


band being and were {urrender'd to the Uſe of his Will, and others 
enter ico were not ſurrenderd; the Wife was Executrix, and in- 
fupplying the termarried with the Plaintiff Preſton, and they for a 

Surrender or ſmall Conſideration got the Defendant Waſey and his 


Coppiold Wife ( who was Heir at Law to Worts the Teſtator) to 


De, de enter into Articles for the conveying ef theſe Lands, and 
Toe ci? making good the Will of Worts ; and afterwards on Pre- 


ur; the =" ence *. ſome Miſtake in the firſt Articles, they were 
Plaintiff not prevailed on to enter into new Articles to the ſame Pur- 
allowed to 
thee poſe ; there was ſome Conſideration for their entring in- 
po 
Execution ins to the Articles, but it appeared they were not well ap- 
1 dee of priſed of their Intereſt when they did; and there was 
and againſt a ſome Art uſed to bring them to it. And this Bill Was 
Heir Specifick Performanee. 
But the Maſſer of the Rolls would not decree the Arti- 
cles of a Feme Covert for conveying her Inheritance to be 
ſpecifically performed, but diſmiſsd the Bill, and lef: 
them to their Remedy at Law, as * ſhould be adviſed 


3 and 


* 


— 


NG Ez 8 r N 1 * 1 


and on e my Lord Kaijer affirmed the Decree, but 
went upon the Fraud, and did not ſeem to take Notice 
of its being the Inheritance of a Feme Covert, Oc. 
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* Eneant verſus Puntis. I 
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Man Wi 2 Will of Lands Ga Years 51. WillofLands 
the Statute of Frauds and Perjuries, and the "Wilk oo. 

had but two Witneſſes to it; the feſtator lived ſome pit rue Wir- 

Time 1 the _— and then died without altering d . and 
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Maſter of the Rolls. I think it it is a 2 good Will to ö paſs 
the Lands, being made before the Statute, tho the Teſ - 
tator died RT ; bur the other Side inſiſting to have it 
n at L. he directed it accordingy. THI, eee 
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"Freq wicker. 


Man made his Will, and * ſeveral Legacies 3 
viſes in this Manner: Item, I give and bequeath 


cool. 


ad br lo fire to A. 500L. to B. 500. and ſo gives 500 l. a- piece to 


— five others, and. my Will is, that if any to whom I 
Shed) 1 bare have given any Money, Legacy, happen to die, that 
| Ke any then her Legacy, and alſo the Reſidue of my Perſonal 

, happen Eftate ſhall go to ſuch of them as ſhall be then * 
or her equally to be divided betwixt them all. | 


Refdue of my Perſonal Eſtate, e ge to ſuch of them as ſhall be then Living: Decke 
Living at the Dea of the Teſtator, and not at any Time after; fo that 
after, would not carry it to the Survivors. 


Legatees live to be of full Age, and then one 
of them makes her Will, and Deviſes her 5001. to the 
Plaintiff, and dies, and the Queſtion was, Whether this 
Deviſe made by her were good, or whether the Legacy 
of the deceaſed Perſon ſhould be divided amongſt the 
Survivors by the Will of the firſt — or ſhall go 
without reſtraint of Time. 

The Attorney General argued, that there was no G 
at all to reſtrain the Words, happen to die, to a dying, 
varing the Life of the Teſtator 3 and there is no __ 


3 


PS. 0 TIES r 


3 22 2 "Y 


„ * * a THE, ee pO 


* en 1 Conſtruction for Loving ir from dan * 
lapſed Legacy, for that is as well done by the Deviſe of 


the Surplus, and there is no Time limited; fo that hie 


Intention is plain, and muſt be taken to be a Devile _— 


the Legacy for Life only, and as to thę Surplus, tha 
not given till the laſt Clauſe upon the Conting 5 2 
- Rawlinſon ſaid, that if Tine ef Payment Ne (OM 
a that might have made it ite another Cone 
firudtion than now it will, and cited the Cale of Clerk 
verſus Bridges. 
cur. The Words ſball go to ſuch of them as ſhall be 
then living, muſt refer to a certain Vime, and that is, 
when the 3 become ä which is at the Death 


I oh verſus un 1 


W 


was a Decree a 
aut of the 

abſolute, another Bond Creditor of the Teſtator brought 
an Action of Debt at Law againſt the Executor, upon 
a Bond; he appeared, and becguſe he could nor plead 


him for an Account and Satisfaction 


this Decree at Law, ſuffered Judgment to go againſt him 


by Default; and the Account being carried on beſore the 


allow this Jud hp on the Account, and he being 
. . che Matter Ne to the Cort for' ibs 


Decree muſt be preferred, and ir coming now to be re- 


heard before , why Lond He be was of the lame — 5 


my 8 


Man that bis Will, and died * to ſeveral — bt 
Perſons by Bond more than his Perſonal Eſſate — — 
pay, a Bond Creditor of the Teſtator 's brought 8 ferved td. . 
Bill again the Executor to have a Diſcovery and Ace N 
count 5 the Ferſonal Eſtate, and a Satisfaction of his pin. ns 
Debt, at the Hearin ing the Executor made Default; ſo chere Tins, | 


, Ve. before the Decree was made 


, the Queſtion before bim was, Wherher he ma Gin 


The Maſter of the Ball was of Opinion, de dl, 
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Caſe7% Duke of Norfolk verſus Browne. 


. — HE late Duke of Norfolk, Plaintiff's Father, had 
barre 1 executed 'a Grant of the next Avoidance of a 
has Priv yy” Church to the Defendant's Father, Who was 4 Clergy- 


A Grant of 


ning Truth MAN, and'a Perſon much intruſted and employ'd by him, 


the Grantor, and the Grantee knew nothing of the making of this 
Truft being Grant, and being examined in a Cauſe, W that he 
+ did not Purchaſe it of the Duke. a 

Lord Keeper, this is a reſulting Truſt für the Grantor; 

hats being no other pant . ee 


8 
1 
3 


10 


caſern. Smith verſus OE Aen. 


Laintif being a Man of Eſtate, We wanting 
10000, applied to the Defendant, who was 'a 
borrows it, Scrivener, to procure it for him; but told him, he 
— 9 5. would not borrow it of any Mechani „but of a Gentle- 
and rakes man. Loader treated with one Burroug bs a Vintner, who 
ace es agreed to W g 1 and che Recognizance was 
e remain taken ; 


A. being to 


1000 |. for B. 


ing 4001. in ; 

Goods which | | 
prove worth little or not and for ſecuring 

that being ſued againſt B. he brought _—_ and had a 


— Payment of 309 J. only, and atereſt, by Reaſon 
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— Teoma 


for Burroughs © wont the Plaintiff x 4 eee — 
rougbs was the Lender of the Motiey, and dine Care 
| been rr by 8 be m ght dot kunt 4 


Plaintiff upon his entring ind n a ids 
Day or two after; 300 f more? was paid" to the Defen- 
dant Loader, and the other 400 I Lauder had taten in 


Wine (being, as he ſwore in his Anſwer, o cb do 5) 
ene and.the Wande _ worth above 


450 b 2 3 (ICT fy E 'K an 80 0 n 135 181 3 


Basen ieee 25 ce bras ſued but againſt 


the Flaintiff, and be brbuqht th Bill 10 be--relieved} | 


upon Payment of the 300 l. only; which he himſelf had 


received, pretending. that this was only a'Contrivanee 


Loader and Burrouglis. A x nit) 


The. (Maſter uf the iRolis- took it to be nothing viſe 


boy a Contrivance,: and. there ſure decreed .'a» 
Injunction againſt: this Ræcognizance, upon the Haintiff e 


Fayment of 3001. with Intereſt; NS apap its 


my Lord Chancellor, - he — M f tho; no 
__ ann — as Pe Wye AH offs * 
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Ellis. 4 3 


Enant for Life, and on 7 in end 
in Tail, joined with the rule in making 2 


Feoffment of the Land, this a good Barr of the Eſtato 


. 

1 3 Caſe 73. 
Lord Briſtol verſus Hungerford. . 
85 R Williams Baſſet made his Will in Writing, and lot age 


thereby deviſed Lands to be fold for the Payment of 4 _ 
his Debts, and wills, that the Surplus mu be deemed and that the 


urpl 

A 2 art; ttt he 
Gender if th Pant Shes. 8 Executors 100 l. a- piece 
as a Legacy; the Surplus decreed d T Ma the Donors ry er) to Diſtribution, for the 
— IONS OOO ET Iu W Oe 


" De Fe & TY 1697. 


Part of his Perſonal Bftate, and go his Execurors, and 
gives to his Executors. 1004 apiece as a Legacy. 
The Queſtion was, Whether, as this Caſe Be 
cutors ſuould have the Surplus to their own Uſe, or 
ſhould diſtribute it according. to- the Statute of Dit 


butions? NES” 

Tuns urged for the Executors, That by the Will it is 5 
expreſly ſaid, that the Surplus fhould be Part of his Per» 
ſonal Eſtate, and go' to his Executors ; and therefore it 
muſt . he meant it them, to their on 

Uſe; and his giving them a Legacy of 100 U. a: piece can- 
not alter the Caſe, for the Surplus might, perhaps, be no- 
thing, and therefore he gon them the 100 I that they 
might in all Events be of ſomething, and not to 
exclude them of the Benefit of the Surplus; and this 
being a Deviſe of the us. after Debts and I 
paid, cannot be a Truſt in them, for then all their Truſt 
is performed, when Debts and ies are paid. 

On the other Side, twas faid, That the Works in the 

Will, that the Surplus ſhould be Part of his Perfonal 
Eſtate, and go 10 his Executors, were intended to ex - 
clude the Heir, who elſe would have had it, and not to 
give any greater Intereſt to his Executors than th 
would have otherwiſe, Curia adviſare vult, but afierwards 
decreed i it to a Truſt in the Executors. 
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Ona We h aan. 


HE Plaintiff bing » Reſluary Leyte, brought 7** - 
his Bill againſt the Defendant, who was one 2 
the Executors (without his Co-executor)' to have an Ac- gare againſt 


one only, to 


count of his own Receipts and Payments. | have an Ac- 


own Receipts and Payments yet at the Hearing the Objeftion for want N 
unlels in the Proceſs of the Guile 


| Deoadang inſiſted at the E „ that oy en e 
ought to be made a Party 3 and that, tho' u Bill might - 

be brought againſt one Factor without his Companion, 
if he were beyond Sea; yet that had been allowed onl: 
for Neceſſity, and e Cale of 
Executors. 

Lord Chancellor. The Cauſe ſhall. 90 on, "ry if gk F 
the Account any Thing appear difficult, the Court will _ 
take Care of it: The Reaſon is the ſame here, as in Caſe Wk 
8 Factors; and the running out of Proceſs in this. - 
Cale, is purely Matter of Form, and I doubt whether 
2 Foreigner can be * with ,. in a foreign 
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Ut 


it ſhould N48 Fraps So where — 3 


1 at 
n o I =_ 
— —u— 


"PROT 


A 
— ” . 
* n ET OI wats aft Ad. << * *A | IF 
wa 3 = £20 Y hs 97 Ft 3. ie 4 0 ad F q 22 2 : 
2 4 406 — voy 5 — bs * 3 2 * F 7 . * + th x * 
4 * 7 A 2 195 i++ p 
* * * 4 $8 1 : 
7 LF "For; | 
Sod : > . 
* 


n . 


PI I Minh. 1697. 


x ' - 7 * 4 47 
4 
* * 
N 8 


N Had ſaid, he remembred that the Great {Duke 
of Tuſcany bad laid ſeveral Perſons by the Heels, for exe- 


cuting a Commiſſion to exaniipe Witneſſes in his Domi- 
nions without his Leave. | 


Caſe 75. | Doi 's ch&erſus MH |. is 
| Feme Covert has Power given her by her Husband 
to make a Will; Probate of ſuch Will per Teftes, 
zã ſufficient Proof without other Proof; becauſe, as to that 
- Purpoſe, the Husband has made her a hs ir and no 
Prohibitis Will d M % JEU 


Caſe 6. Bold verſus Corbett. 


— HE Lord Chancellor ſaid, in this Caſe voluntary 

nary in a Conveyances might be added in a Court of Equity ; 

Court of E- : | : 0 ; f E 1ed r tis Diſ. N 228 5 

quiry whe- but where there is no Rem At Law, tis | cretionary 

mer it vill* ny) this Court to interpoſe or not. 

tary Conveyances; when there is no Remedy at Ks. 
: 0 i K | | 3 1 


oe i preſent Queſtion in this Caſe,” was occaſioned 


A Truſtee 22 ves; the 
chaſes = by a Conſtruction that was made by the Houſe 


Peers, upon à Settlement and Will of Sir Henry Wood, 


the Profits re- 
Ne Tut (Which together made but one Conveyance) whereby his 
Eſtare, and Eſtate was ſettled on his Daughter, upon her Marriage 


takes the 


Conveyance then intended, and afterwards ſolemnized between her 


in his own - 
Name; tho' and the then Earl, now Duke of Southampton. 
ſlible, if he Xi . ee LN „ 

unable to make other Satisfaction for the Profits ſo miſe lied, thoſe Lands may be ſequeſter d; 

yet they cannot be decreed to be a Truſt for the Geftui que Truſt, no more than if A. borrow Mcney 
_ of B. and therewith purchaſes Lands; theſe Purchaſed Lands are no for B. for tis not a 

Truſt in Writing; and reſulting Truſt it cannot be, becauſt that would be to contradict the Deed 

by Parol Proof, dreier the Statute of Frauds; but if the Purchaſe had been recited to 

_ _—— with rofits of the Truſt Eſtate, this appearing in Writing might ground a 


The Eſtate was conveyed to Truſtees {whereof the 
Biſhop of Litchfield and Coventry, Sir Henry's Brother was 
2 | one) 


at 


% - In Curia 1 


one) and the Clauſe that bred. the firſt 5 was e To 
Limitation, whereby the Truſt of the Eſtate was limited 


after the Death of the Duke of Southampton without 


Iſſue, to the Dutcheſs for Life, Ic. and after to the Biſbop 


for Life, Oc. and aver to Sir Ceſar Cranmer al Wood for 
Life, Cc. 

The Dutcheſs died in the Life-cime of ths Duke, 
without Iſſue, and the Biſhop conceiving himſelf to be 
then intitled in his own Right, entered and enjoy'd the 
Profits for ſeveral Vears, and till his Death, and made 
his Will, and the Defendant Executor, * deviſed ſe- 


veral Legacies to Charities, and deviſed all his Lands to 


the Defendant. 

Alfter the Death of the Biſbop, Sir Henry Wood entered. 

and the Duke of Southampton being then - adviſed, that 

tho there were no Limitation of = Truſt of the Eſtate 
to him, but only that after his Death without Iſſue. by 

the Dutcheſs, it ſhould go to the Dutcheſs for Life, Oc. 

om by the plain — of Sir Henry Wood, it did be- 
ong to him, and being in Caſe of Truſt would be ſo 

N My 

Upon which the Duke of Southampton. 8 a Bill 


in this Court againſt Sir Ceſar Cranmer, | to have a Con- 


veyance of the Eſtate for his Life, and an Account of 


the Profits; and the Court were of Opinion with the 
Duke, that by the Intention of Sir Henry Mood, he was 
to have the Eflate for his Life, and decreed accordin ly ; 
but Sir Ceſar craumen brought an Appeal in the Houle of of 
Peers, and the Lords reverſed the Decree, for that there 
was no Eſtate limited to the Duke of Southampton ; and 
it not being limited over till after his Death, the In- 
tereſt during his Life belonged to the Heirs of Sir Here 
Mood. as un undiſpoſed Intereſt. 

The two Defendants, who, together ab Sir * 
Cranmer, were Coheirs to Sir Henry, Mood, . brought a Bill 
to have two Thuds of the Eſtate, during the Life of the 
Duke of Southampton, and obtained a Decree accordingly: 


Z | Upon 


86 8 De Te ermino 5 8 Mh. _ 
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9 which; the Phintiff Kirk, as Adminiſtrator to * 
Wife, who was the only Child of Joh Wood, who was 
eldeſt Brother of Sir Henry Wood, and as ſuch was during 
her Life intitled to the Profits that had been received by 

the Biſhop out of Sir Henry's Eſtate; and that therefore 
the Biſhop's Executor ought out of his Perſonal Eſtate to 
make them good to him; and that the Biſhop had out of 
the Profits of Sir Henry Wood's Eſtate, purchaſed ſeveral 
Lands, which being purchaſed with his Wife's Money 
were a Truſt for her, and now for him, as her Admini- 
ſttator, and ought to be decreed to him, in Caſe he had 
not 4 full Satisfaction out of the By/bop's Perſonal Eſtate. 
| Upon hearing of the Cauſe, the berfotul Eſtate was 
decreed liable to the Plaintiff's Satisfaction, and an Ac- 
count ordered to be taken of it, and the Maſter to re- 
port what Charities, or other Legacies the Defendant, 
the Executor had paid; and at what Time, and what 
Purchaſes the Bip had made in his Life Time, and 
the particular Times and Values of each Purchaſe, and 
what of the ſaid Purchaſes had been made with the Profits 
of Sir Henry Wood's Eſtate, and then the Court would 
give Directions, as to what Payments ſnould be allowed 
to the Executor; and how far the Eſtates purchaſed by 
the Biſhop ſhould be labs to make the Flantiff Satil- 


faction. bn oz ben 
TH date hide "his Reportynakrideerche- Dundas 


made by the Biſhop ; and that it appeated to him by 
Proof (of a Man who received great Part of the Profits 
of the Truſt, and paid the Money for ſevetal of the 
Purchaſes) that ſuch particular Parts of the Purchaſe- 
Money of the ſeveral Purchaſes, ware the Profits of the 
Truft, viz. Sit Henry Wood's Eſtate. 

oY Matter ſtanding this Day to be heard upon the 
ers Report, iny Lord diſallowed the Executor all 
te Gar and other Legacies (which were very con- 

We) W ich he paid, tho! 2 were rs before this 
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Then the Matter as to the Land was Sk id — 
Lord ſeemed to be of Opinion for the Plaintiff as to that 


too, and ſaid, that the Biſhop was a Truſtee, tho he did 

na take himſelf to be one, and that when a Truſtee laid 
out the Money of Ceſti que Dh in Lands, he tHovght 
the Lands might be followed. 


But it being ſtrongly. inſiſted upon by 7 oth Side, 
that they could not, and that it was a Mn of great 


\ Conſequence, and never done before, my Lord appointed 


to conſider of it till a farther Day, and deſired the Afſ- 


ſiſtance of the Maſter of Rolls and Mr. Juſtice Powell. 

On arguing the Caſe before them, it was inſiſted for 
the Plaintiff, that 'tis but Juſtice and Reaſon that the 
Lands purchaſed with the Profits ſhould go in the ſame 


Manner as the Profits themſelves would have gone; and 


tho' it did not appear in the Caſe, that the whole Pur- 
chaſes had been made with the Truſt-Money, that was 


through the Truſtees own Fault, whoſe Part it was to 


have kept the Account, and it did appear in the Cauſe, that 
he had received enough of the Truſt Eſtate to make all 
the Purchaſes, and therefore it ſhall be intended it was 


all ſo employ'd, unleſs the contrary be proved by the 
Defendant ; and it was compared to the Caſe where a 


Man mixes his Money with another Man's Heap, he ſhall 
loſe his own Money; 'twas ſaid, if this Fact had ap- 


peared in the Deed, it would have been a Reſulting Truth 


and that this is the ſame Thing, as if à Guardian lays 
out the Money of his Ward in Land, and leaves no Perſo- 


nal Eſtate, 1 be liable? And if a Bill 
had been brought againſt the /Biſbop, theſe Lands might 
certainly have been — in his Hands, And ſhall his 
Deviſee be in a better Condition ? And the Caſe of Piere 


and Harwood, and ſome other Caſes were cited. 


On the be Side, it was ſaid, that it muſt ther cons 


ſidered how it was before the Statute, of Frauds and Pers 


juries, and how it would be ſince: Before the Statute it 
was never held to be a Truſt, unleſs there were a Decla- 
ration in the Deed to that Purpoſe, and much leſs can it 


% 


88 De Term. &. Mich. 1697. 
be ſo ſince the Starute ; for by the Statute there can be 
no Truſt, unleſs ir be declared in Writing (which is not 

in this Caſe) and if it be a Reſulting Truſt, it is made ſo 
by Parol Proof, contrary to the Deed, which is directly 
cContrary to the Statute, and would introduce all the 
the Miſchiefs That intended to prevent; that it would 
introduce an utter Uncertainty into all Mens Titles, for 
the beſt Title may be ſpoiled by proving the Purchaſe- 
Money to be another Perſon's 3 and it was ſaid, that this 
can no more be a Truſt, than if 4. had borrowed Money 
of B. and laid it out in Land, that Land could be a 
Truſt for B. and the Caſe of Cox and Carr, and other 
| Caſes were cited. eee 
5 Juſtice Powell ſaid, the Precedents that had been cited 
on the Plaintiff's Part were nothing to the Purpoſe, ſo 
= that 'tis a Caſe without Precedent, and of great and dan- 
gerous Conſequence; he cited the Caſe of Walter de Chirton, 

\ who was the King's Receiver; and it was found that he 

_ purchaſed Land with the King's Money, yet this was 
never held to be a Reſulting Truſt, not even in the King's 

Caſe; that it was againſt the Statute of . Frauds and Per- 

juries, and would let in all the Miſchiefs That intended to 

prevent; therefore he was of Opinion the Plaintiff could 

not be relieved. ee eee tr N 

The Maſter of the Rolls was of Opinion, That as this 

Caſe was, the Plaintiff could not be relieved, and cited 

the Caſe of Farrington verſus Forth, and 4 Inſt. Tit. Court 
of Chancery; and the Caſe of Mears and St. John, 1686 ; 
but he ſaid, if it had been expreſly and plainly proved 
that theſe Purchaſes had been made with the Profits of 
_ Truſt Eſtate, he thought it might have been other- 
My Lord Chancellor was of the ſame Opinion with 
* Mr. Juſtice Powell. On Appeal to the Houſe of Lords, 
this Decree was affirmed, 7 March, 1699. TR 
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- Mortgages in Fee lends Money to the TOY — 
upon Bond, and the NMortgagor dies, and Bis Money on 
Heir ſells the Equity of Redemption. 5 | . 
tte Heir of the Mortgagor "ſhall redeem the Land view pijtig ow Bead Date 
Lord Chancellor. The Vendee of the Heir of the 
Mortgagor ſhall redeem the Land wirhout ys the 


Money Lent on the Bond. 
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Earl of Warri neton verſus Sir 2 Cale 79 
Langham 


Iii Father married Sir James. L Lans bam 8 only On Cup Cove 
Daughter; and upon the Marriage-Articles enter d Marriage As = 


into between the Defendant and Plaintiffs Grandfather, e 7 
by which the Defendant covenants, that he would within 1 
fix Months after the Marriage pay the Plaintiff's Grand- his Death; 
father 10000 J. and that his Executors ſhould. pay him 2 e. 


100004. within, {ix Magn, after his. n ad the 25 eee 


3 would have 
ha Securi | bt horns * 4 they could e gain 
to have given ity; t not alter 1 55 e Part 
or ave gin better . they themſelves had; and tho' Executors might be obliged to give better Se: 
curity for Legacies payable in Futuro, that * becauſe they are in Nature of , and there 


is no Agreement one Way or another. | | ; | 
| | —-z 
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Earl covenanted to make the Wife a Jointure of 15001. 
but no Covenant for making any Settlement upon the 


Children. The Marriage took Effect, and the Defendant 
paid the 10000 J. and the Jointure was made, and both 
Plaintiff's Father and Mother were dead. f 

The Defendant being grown old, and having married 
a 4th Wife, the Plaintiff his. Grand ſon brought this 
Bill, pretending, that the Defendant was grown very 


weak in his Underſtanding, and wholly influenced by his 


Wife, and it was greatly to be feared would ſpend or make 


away his Eſtate, and not leave wherewithal to pay the 
10000 d. at his Death; and therefore, to have the Money 
paid preſently, the Defendant having an Allowance of the 


Intereſt, or at leaſt, that he might give better Security 


to pay it when it became due, was the Bill. 

The Defendant ſwore by his Anſwer, that upon the 
Treaty of Marriage, no other Security was required for 
the Money but his Covenant, and if there had, he would 


never have conſented to the Match. 


"Twas urged for the Plaintiff, that tis but” juſt that 


_ every Man ſhould make their Creditors ſafe, that their 
| Debts ſhall be paid at all Events, and this Court ought 


to extend its Authority to prevent them from being de- 

feated ; that this Court does enforce Executors to give 
Security to pay Legacies, which are to be paid in Futuro; 
that this is a Debt in Preſenti, tho not yet payable ; and 
that by the Cuſtom of the City of London Debtors may 


be arreſted before the Day of Payment to give better 


Security; and that this Court did grant ne exeat Regnum, 
againft Perſons that were going away to avoid Payment 
of their Debts. I OTIS ee 

On the other Side, twas ſaid, that this Bill is not to 
execute an Agreement between the Parties, but to make a 
new one; that an Executor was but a Truſtee of the 
Teſtator's Money for the Legatee, and the Court might 
take ſuch Methods as were proper to make him execute 
the 'Truſt ; but in that Caſe there is no Agreement be- 
tween the Executor and Legatee one Way or other; and 


the Queſtion here 1s, Whether, 
ment between the Parties, any Court can alter it? And 
as for the Cuſtom of London, for arreſting a Debtor bes 
fore the Time of Payment, to give better Security, 'twas 
much doubted whether there was any ſuch Cuſtom ; but 
if there be, all their Cuſtoms are confirmed by Act of 
Parliament, and therefore they may do what no- other 
Court can, which have not the ſame Warrant for it. 

My Lord Chancellor diſmiſs'd the Bill, and an Appeal 
was brought in the Houſe of Lords and heard; but the 
Lords put it off from Time to Time (to the End the 
Parties might agree it) and would do nothing in it, and 
at laſt there was an Agreement, the Plaintiff complying 
with the Defendant's Terms, and the Defendant died 
ſoot Me DRIFT ee eee 
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Caſe Ba. 3 Flamilton & ux, 3 Fe . | 


A reg bas HE Bill was (inter al ) to diſcover Deeds and 
duce Deed ; Writings which belonged to the Plaintiff's Wife's 
——＋ Eftate ; ; the Defendant by * — owned ſhe had ſeveral in 
on Honour her Power, but did not {et them forth; and on the Plain- 
Oath. tiff's Motion ſhe was ordered to produce them on Oath. 
= 1 But on Application to the Court, that Order was al- 
j 47 | tered, and ſhe was ordered to produce them on Honour 
1 only, being in Supplement of her Anſwer, which was 
= only on Honour, being a Peereſs. And ſo it was order- 
ed in a Caſe of Powel, late Maſter of the Rolls, againſt 


W Counteſs of Dorſet. 
Cale 81. Bayly verſus Powell, 


Woman made. her Will, and gave Legacies to all 
her Relations (which, as appear d, ſhe had no great 
Kindneſs for) but did not cruſt ſome of them with their 
on Legacies, but deviſed them to Truſtees, to be put out 
for their Benefit. She likewiſe gave 501. to one of her 
Executors, and 20 l. to the other; and the Queſtion was, 
Who ſhould have the Surplus, which was conſiderable ? 
My Lord Chancellor decreed it to be diſtributed, and the 


Executor to pay Coſts for inſiſting on it. 
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to be ſold for 2 Portions 2 the Plaintiff, 7 5. wn} 


enter, 


who Were his Daughters, by a ſecond Venter; and this $ brought rhif 
Bill was brought by them and the — te have the 1 


Will proved, and rhe Truſt: performed. eee e == 


Venter, do prove heit Father's Will, hereby Lands were deviſed to be "79 to raiſe Plaintiffs For- 


tions; and on a Trial at Bar, and Verdict for the Will, PRO _—_— to PO a bur | 
were allowed thir Colts bor ar Low and in Equity. who "”_ 


4 


| Defendants were his Daughters: by a firſt Far Yn 
were all married by him in his Liſe-time, ou had not 
near ſo great Portions as the Plaintiffs, ho together 
with 5% A — were his Coheirs, and — Anfwer in- 
ſiſted to have the Validity of the Will tried at Bar, which 
was thereupon ordered accordingly: And at the Trial, 
Defendants perceiving the Matter them, gave no 
Evidence; ſo there was a Verdi _ the Will. And 
now the Caſe ſtanding on the Equity reſerved; the De- 
fendants were ordered to join in a but were to have 
their Coſts, both here and at Law, upon their joining, tho 
it was inſiſted on the other Side, that they ought not to 
have Coſts, having as now appeared by Verdict, wrong - 
fully occaſioned al the Expence. 
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Caſe 83. Dormer verſits Bertie. 


Where Lands R. Robert FEET ns ing no, FG. ildren but ſix Bro- 
de enen VI iber of Ate Half oed, © and the Plaintiff, who 
S be Couſin and Heir of the whole Blood, by Will 
poſes, and gives the Plaintiff 501. to buy him Mourning, gives ſeve- 


OO” ral Eſtates to the ſix Brothers and their Heirs leverally, 


— and ſeveral other Legacics; and alſo Legacies of 5L. a- 
Tg piece to the Defendants to buy them Mourning, and 
forthe Bene then ſays, All the reſt, &c. of my Manors, &c. Goods, 
Heir. Chattels, &c. and all other my Real and Perſonal Eſtate 
= whatſoever, I give to Charles Bertie, Peregrine Bertie, and 
John Bertie (who were Defendants.) whom I nominate 
and appoint Executors of this my Will, equally to be divided 
between them, Share and Sars alike, to hold 10 _ char 
Heirs and Aſſigns for ever. s 
This Bill was brought to have the uae A Reſulting | 
Truſt for the Plaintiff the Heir, becauſe TW" Defendants | 
had Legacies given them by the Will. 
But the Court held, that if one can give away the 
Surplus of his Eſtate, it is done here, and no Truſt for 
the Heir; and cited the Caſe of Crompton verſus North, 
as a much ſtronger Caſe, and yet held no Truft ; and 
tho a Legacy given an Executor, may be an Argument : 
againſt him quoad the Surplus, when not expreſſy given 
him; yet it can be no Argument at all, when it is ex- 
preſly given him. Alſo the Plaintiff the Heir has a Le- 
gacy given him, and not the Surplus, which turns the 
Argument .as ſtrong aga inſt him; and an Appeal being 
afterwards brought in the Houſe of Lords, this Decree 


was affirmed that it was no Truft for the Heir. 
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K 194 an Eſtate, Part Freehold and Part. 1 75 1d, One ſells his 
+ of about 141. per Ann. which, he uſed pend per Arm. for 
uſually i in the Houſe of one Brick a poor Fon #obininge of * — 


and he at laſt perſuaded . S. to fell bim his Eſtate for fle during 


his Life, wi 
an Anntüty of 26 L. per Ann. and the Plaintiff Cary ( Who — of Ba 
was an Attorney at Law) was employed by Brick in this, {Non-pay- 
Matter, and drew the Deeds, whereby J. S. conveyed his, ice Annuity 
Freehold and Copyhold Lands to Brick, in Fee for an es wok. 
Annuity of 26“. per Ann. for his 


ife, payable. half dra 
yearly ; and there was a Condition © _ 
it were not paid, and Brick covenanted to pay it ; and Sg the 
the 1 of the Copyhold was upon the ſame Con- enters and 


deviſes theſe 
dition. Lands to De- 


2 fendant, and 
dies about a Year after re the Plabedif having n ho Gem the Purchaſor of all his In- 
tereſt, brought 22 to redeem, r of its — in Nature of a 

diſmiſsꝭ d, no 8383 the Life, of the Grantee, whilſt 
whether the Brun would be ry one; Nenn 


1 14 8 > 


W one Huf Year of the Annuity, 


t was uncertain 


111 4 733 


Brick od and 


and then was thrown in Gaol by his Creditors, arid Big © 
Wife declared he could pay the Anriuity no longer, but f 


that J. S. mult take his Land again; and Brick, had in- 


_ deed received more out of the Lands, by Sale of Timber 


and Rents than he had paid for the Adu; z and not 
continuing to pay it, J. S. made a Demand, and re- en- 
tred into the Freehold, and was admitted into the Copy- 
hold Eftate, and lived about a Year in Poſſeſſion, and 
then died, having firſt made his Will, and deviſed the 


Land to the Da in Fee, and made him Executor; 


and he was admitted to the Copyhold. 
The Plaintiff prevails with Brick to conyey all his In- 
tereſt 'to him, 11 brought this Bill to redeem 
"Twas inſiſted upon, that this was but the common 
Caſe, where a Man takes Advantage of a Condition for 
Non-payment of N at the preciſe Day; ; and this 
. Cowt, 


c ver 15 Bl Deer 


Eſtate of 141. 


Re · entry, in Caſe to dx it any 


Mortgage, bur was 


Nan _ | 


— — . 
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Court always — upon . — 4 the 1 with 
Intereſt, from the Time it ought to have, been paid. 
On the other Side etwas ſaid, that this Caſe is not at 
oa} like that Caſe, and that here there gan be no Redemp- 
tion; : for that the only Conſideration of, Bricks s Purchaſe 
Was, that 7. 8. might enjoy a mote eee gubllange 
kt Fogg 9 his Life, and that he was epriyed. of by Brio s 

100 I \'Non-pay ment; that during the Life 70 Fe K. hilſt it 
en doabeful whether the Bargain would be a good or a 
bad one (as it might if J. S. had lived long) no, Redemp- 5 

| tion was ſought; and now they cannot haye un 
| My Lord  Gancelbr ſaid, This is not like the mon 
Ge; 3 here is no Confideration paid by Brick, 41 — he 
Annuity only; and therefore I cannot admit of 4 pe: 
demption, or give any Relief, and Sang the Bill. 


£07. 


Cale 85. 2. Daffern verſus Bolt. 
Tenge "A Term for Years was aſſigned to of K. in Truſt, to 
Years limited | permit . Bok to enjoy the Profits ſo many Years 


2 for of the Teng as he ſhould live; and after his Death, in 
ar hi the Tr ut, to permit Jane his Wife to enj To the Profits for 
Heirs of his ſo many Years of the Term as ſhe ſhould live; and after 


Body, veſts . their Deaths in Truft 1 to permit the Heirs of the Body. of . 


them by Pur- 


— Jane to be begotten, to enjoy the e Fremiſſes during the 
lg N Reſidue of the Term. e A bs 
WP ' has no Power to diſpoſe of tt beyond his own Life. f oF 

The only Queſtion in this Caſe v was the fame _ Was 
made in 5 Caſe of Peacock verſus Spooner, viz. Whether 
the Words Heirs of the Body were Words of Limitation, 
and ſo the Term diſpoſeable by Jane, or whether they 
were Words of Purchaſe? | 

This Caſe was debated before my 1 chancelur the 
14th of March laſt, and he then ſaid he would not be 
hw by the Precedent of Peacock verſus Spooner, if he 
could find any Difference in the Caſes; but if they were 
preciſely the ſame, he could not depart from it, and 


took till this Day to conſider of it. He mentioned 
3 V 
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e Caſe in Dier, and ſaid, thar'the Words Heits of p 
the Body, are Words of Purchaſe, not of Limitation, ant 
that he had conſidered of Peacock and Soner Caſe, and 

that was a ſtronger” Caſe than this, "Or" a OO. ARR. 1 
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Harris ſeiſed in Fee of 0 1 made a Set- A Court of 


tlement of them to the Uſe of himſelf for Life, e 
then to Tr uſtees for a Term for Years.; then as to one — mk 
Moiety to his Son, M. and; the Heirs of his Body, with 34 
other Remainders over; and the Truſt of the Term is * 
declared to be for raiſing 200 J. a- piece for the two Daughs Tui fern. 
ters of M. and a Prouiſo, that if M. or the Heirs of his 
Body ſhall pay, Cc. to the Daughters at 1 or Mar- 

riage, the Term to ceaſe. adi Toa 0 

M. dies without Iſſue Male, leavi Sal hid Gag 8 
Daughters: Plaintiff (who was his is Widanw)- recovered | 
Dower at Law with a Ceſ/at Executio, during the _ 

and now brought that 8 Defendants (who 


% were 


« #4 


2 9 verſus Gibbs. ie 26) SY eee 


1 I A n699. © : 


. 9 Daughters), ro Jet alide the, Term, char We 


haxe the Benefit of her Recovery at Law. 
inſiſted upon tor che Plaintiff, chat his Tenn 


might 


TwWas 


odght te be abſglutely ſet aide, for hat the Intent a 
ions 


of the Settlement could only be to -xaiſe Bo 
Daughters, in Caſe M. had Iſſue Male; for if he ſhould 
leave none, as he did not, the Daughters were to have 


the Land itſelf, by Viztue af the Limitations--of he 


Settlement, and they cannot raiſe themſelves a Portion 
out of heir own Eſtate; and therefore the Purpoſe for 


which the Term was intended, failing, the Term in E- 
quity had no Subſiſtence; and tho' where there is a 
Term genegally te attend the Inheritance, that may per- 
haps prevent a Dowreſs, berauſe it can be intended to 
be kept on Foot ſor no Purpoſe but to prevent 
Incumbrances; yet it will be otherwiſe in this Caſe, 


where the Term is declared to be for a particular Pur- 


poſe, which is otherwiſe Jn for; and tho' in the 
Caſe of Lady Radnor verſus Rotheram, this Count would 
not ſet Alle the Term, yet chat was, becauſe it was a- 
againſt a Purchaſor, hop there is no Purchaſor in this 
Wee che Heir, and therefore the 


Term in this Caſe ought to be wholly ſet aſide; and in 
the Caſe of Clay 1 a 
was let in againſt ſuch a Term. 


Snell, Tenant by the Courteſy 


- 24ly, Admit that the Term ſhall not be wholly ſet a- 
ſide; yet the Plaintiff is intitled to have an ws (og of 


8 and to be let into the Benefit of her Dower, 


paying what is unrniſed of the Portions, if it were a 


common Mortgage, it cannot be denied but ſhe ſhould 


redeem z and in this Caſe the Term is only a Security 
* raiſing theſe Portions, which is the ſame 


Lord Chancellor. In the Caſe of Clay verſus Sell, thaw - 


was ſuch an Order, but the Point was not debated; but 
the Queſtion: here is, Whether a Court of Equity ſhall | 
make 8 new Rule? the Judgment that the Plaintiff hay 


recovered at Law, is with a Coſ/ar Executio, and there- 
„WWW 


the 


| os 2 


= very — ande dr Raut af 
Relief, 1 In 15 Caſe 0 f Lady Radnor verſus Rotherads\theic 
was a Purchaſor, it is true, ꝓet che Court id nn go 
upon that Reaſon; and here the Hlaintiff beimg a Do- 
reſs muſt be curitented with — — 
it; the Redemption of a n or 
the Mortgage is looked upon asa Perſonal C : and 
the er has no a beyond. is dome, ave 
Nm mim all 212 wh s N 
er 14. 


"Pat verſus PlutHhor PRE. 
1 the hearing 


Caſe 87: 


Defendant be 


Defendane Blariloume, that N. S. who was à ne. proſecuted 
: ell; Defendant was not brought to hearing. Plaintiff ry ww An 
| thewed they had profecumed hum to a tion, and Prunea 
therefore might go on. Deſendant anſwered, — the go on with- 


ö —— e queſtration Wi guiat the 
founded, was iniſnfficient 3” und upon Ge bo 
ed that che was left at a Place where J & Cwing a 


Subpœna at 4 


had only lodged W nd chat above two Years before Place where 
Mor ne" Fs. TINO | pray — 


- es we is not good 


"cms all 3 es eee 
gainſt the other Defendant alone, unleſs the Plaintiff 
would conſent to ſtand in the Place of . & to all Pur- 
_ ne en bees en fg mens 


| Lord Callrton ente Tord F — dns 89 


HE late Lord Fanſbaw, Brother to the Defendant; LY 
had by his Will made the Deſendant the Land hn 
Rai cud others his Executors; ant after his Debts be 
and Legacies paid, deriled W e f 1 

65 dk 21.954 te x Executors ; 


the Creditors 


compound for jel than theit full Debrs, from an A ppfehenſion there was riot Aſſets; but Aſſets af- 

rerwards came in. On a Bill by the Wife for an —.— of the Surplus, the Executors would have, 

8 the Creditors to their full Debts, which would have reduced the Surplus to little; but the 
not ſet aſide this ng the Creditors having no Bill for that Purpoſe. * 


of his Cauſe it w we Bed by aku — 2 


of it, it Saber Defen- 
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"Eftate to ths Wife, "how married! to che Plaintiff he 
ECC 7 nbd yin L300 nor 


This Bill was n 1 bbw of ths flare; 


8 Benefit of the Surplus; the Executors apprehend - 


ed there wod not be Aſſets to pay the Debts; and there 
was a Diſpute about a Sum of 140001. whether it ſhould 
be accounted Aſſets or not, in Equity; and vhilſt that 


ther that Money 
veral of the Creditors compounded with the Executors 


to take leſs than their full Debts; but in the Year 1684, 


that 4000 J. was adjudged to be Aſſets, and the Este. 


tors were deſirous that the Creditors might have their 
ppoſed by the Plaintiff (for 


full Debts; but that was oppoſ 


that would have reduced the Surplus to little) and then 


inſiſted that moſt of the Creditors Debts were barred by 
ht not to 


be paid at all; but the Defendants the Executors would 
not plead the statute; and the two Points to be deter · 


the Statute of Limitations, and that they oug 


mined were, 


iſ}. Whether the Creditors who had made Compal. 
tions for leſs than their full Debts, upon a Suppolition 


of a Defe& of Aſſets, ſhould now be held to that Com- 
poſition, when the Executors did not deſire it? | 


2dly. Whether the Creditors ſhould be ſent to Law to 
recover their Debts, and the Plaintiff be ordered to make 


Defence in the Executors Place, and ſo be enabled to 


barr them, by pleading the Statute of Limitations, which 


p 


the Executors would not do. 
Lord Chancellor. I cannot ſet Ms the Ct 


the Creditors have made, they have no Bill for that Pur- 


poſe, and only come in * the Maſter, therefore 
they muſt abide the Compoſiti 

ther the Statute | 
fore their Debts 1 be * 


Matter was under Debate (it appearing that without that 
Money there were not Aſſets, and being doubtful whe- 


would be adjudged Aſſets or not) ſe- 


—— OK — 
—— —— 
r — 7. 


on, but I can't conſent 
Limitations . honda be pleaded, there 
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Buell verb Wyndliam. . Cale $9. 


K. deviſed all his Manors, c. to Truſtees, and One Devide 
their Heirs in Truſt, immediately out of the Rents bs f . 
ad Profits, or by Sale or Mortgage of the Premiſſes, or Paymear of 
any Part thereof, to raiſe and levy Money for Payment the . 
and Satisfaction of all his juſt Debts, with Intereſt and ni. A. dk 
Charges of the Truſtees; and if there ſhould be a and ders 
Surplus of Lands or Money, that to be to his Siſters Eſtate to his 
jointly, and their Heirs, and all my Perſonal Eſtate tba 
my dear Wife, NN 1 make ſole Denn ee 
mae the Perſonal Eftate exempt from Debts. 
The O en was, Whether the Wife ſhould have the 
Perſonal Eſtate exempt from Debts, / or whether that 
ſhould be applied in the firſt Place towards Payment of 
them, for it was urged, that the Deviſe being to her, 
who was mado nee ſhe ſhall take f it only as Bre- 
cutrix. 1 | . 
My Lord Chancellor walks Notice," auld th Debts'y were 
more than the Perſonal Eſtate amounted to, and there- 
fore he muſt mean, that ſhe ſhould. have it exempt from 
Debts, or he muſt mean nothing; and' there is in this 
ahmen Conſtruction. t 


ann ee e e 21 


Second n Settlement is recited to be made A Seema: 
in Conſideration, that the Wife had parted with ***: reve 
the former Settlement; which appeaxed to be made after to be in Con- 


ſideration of 


the Marriage; but was recited to be made in Conſidera- 2 Portion ſe- 
tion of a Marriage Portion ſecured, but no Proof of any fiel te 


previous Agreement for ſuch Settlement; yet the Ooh in Tur. 


ſuance of an 


preſumed it, and fo the ſecond not voluntary againſt Agreement 


previous to 


| Bond. Creditors, . * the Marriage, 
; ISS 


'D d fv del Small 


1 De Lermino S. Mich. 1699. 


— „ „ „ 


Caſe yr Small verſus Lord E ttzwilliams. 


Hr wn sells an Eſtate to B. with general Covenants againſt 
g the * Incumbrances,. and a particular one againſt his 
$ fem Wife's Dower; then duringthe Life of 4. and bis Wife, 
den in N. B. articles to {ell to the Defendant, and by Articles 'twas 
Rs of a Pe- agreed, that the Defendant ſhould retain. 400 l. of the 
Purchaſe Money in his Hands for two Years, without 
Intereſt ; and if in that Time the Wife of 4. releaſed her 
Dower, che Defendant to pay 400 l. elſe to retain it 
abſolutely, 4. dies, his Widow did not xeleaſe her Dower 
within two Years, but brought her Varge __ but 


died bau a Recovery of it. 


Nature of a penalty to ſecure againſt the Dower, which 
is now at an End, and the Purchaſer now ſecured, as 
well as if ſhe had releaſed within the two Years,. or as if 
after the two Years expired, in which Caſe, as it was ei 
this Court would certainly have relieved. 
On the other Side it was ſaid, that * not in 
Nature of a Penalty, but the Terms of the Agreement, 
and the Meaſure of the Satisfaction for the Contingent 
Incumbrance of Dower; and that the Court would not 
have relieved on her Releaſe, if after two Vears, much 
leſs here, where ſhe was ſo far from releaſing, that ſhe 
brought her Writ of Dower; and if ſhe had recovered it 
and lived ſeveral Years, che Defendant could have had 
only the 400 1, and could not have been permitted, at 
leaſt, in Equity, as Aſſignee of B. to ſue = Covenant 
of 4. againſt his own Agreement in Writing, which took 
Notice of the Dower, and this Covenant and Agreement 
to retain the 400 4, as a Recompence for it; and as he 
run the Hazard of her living, he ought now to have the 
Advantage of her dying. ” 
Ide Chancellor was of the ſame Opinion, — he 
eould not be relieved, and decreed accordingly. 
WW 164 if 


: | Newton 


In Curia eee _—_— 


Newton WR F Ire Profion OG Caſe 92. 
of Morte and Braggs, & Na #4, 


Ak Plaintiff had made a Morcgage i in Fee to Briggs, 1 
and it was, expreſſed to be in Conſideration of Fee fer oo 
700 L paid by Briggs. . ber Iſaac Preſton, who married the Far tate of 

Widow and Executrix of  Worts,. pretended the Money 2 
was Wortf's, and conſequently; that he was intitled to it. for want of « 
in Writi e, x rad .Net f. oe True im dates 
againſt t! Stature of mage 1 
So this Bill was brought l the Mortgagor to . 
deem, and was a Bill of Interpleader againſt the Defens 
dants, that they might diſpute the Right of + the Money 
amongſt themſclyes,, and that the Plaintiff might. have 
his Eſtate again, paying what was due to the right Hand. 
Sir Iſaac Preſton inſiſted by his Anſwer, that the Money 
ay Worts's Money, and that he was intitled to it. 
Briggs, by his Anſwer, ſwore, that the Money was 
his, and inſiſted upon the Statute of Frauds and Fer juris, 
againſt rhe —.— of Sir Iſaac Preſion 3 hut confeſſed 
there was only 3 50 l. lent; tho it as intended at firſt 
that 00 . Hhould be taken up, and the other 3 50 l. 
ſhould be employ d to pay * a Mortgage on the Pre- 
my mal to, Worts, which was excepted in the Cove- 
1 Incymbrances iu this Mortgage. 
| cations were filed, and Witneſſes examined, * þ 
all pon joined in the Examination, and the Queſtion 
now was, Whether rain ſhould ho. admitted to read 
his Witneſſes. 5 
Twas inſiſted upon for Profion, then they eveht te. to 
be read, for that the Statute pf Frauds and Perjuries was 
not pleaded, and that this did not ſeem to be within the 
Letter of the Statute ; that ſo were many other Caſce, in 
which, notwithſtanding, this Court had given Relief ; as 
5 where a Mortgage was made by Way of abſolute Con- 
veyance, and a Defeazance prepared to be executed at the 
ſame 
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ſame Time ; and as ſoon as the Mortgage was ſcaled, the 


Mortgagee ſnatched it up, and refuſed to execute the 


Defeazance; ſo if a Man employs his Steward to make 


a purchaſe with his Money, and he take the Conveyance 


in his own Name, twas ſaid, the Court had relieved in 
theſe Caſes; ſo if a Man makes an abfolute Conveyance, 
but continues in Poſſeſſion, and pays Intereſt, and takes 
Acquittances, and a Truft, that ariſes by Implication 
of Law, is excepted out of the Statute. «aig 
. *Twas ſaid for Briggs, that this imports to be a Mort- 
gage for Money paid by Briggs, and they would prove 
the Money to be Wortss, upon which a Truſt ſhould fol- 


low for them; and'tho' a Truſt, which Reſults by Im- 
- plication of Law be excepted out of the Statute ; yet 
that Truſt muſt ariſe upon the Face of the Deed itſelf ; 


and this Statute muſt take Place, as well in Equity as at 
Law, tho' a particular Perſon ſhould ſuffer by it. In this 


_ Caſe, the Statute is infiſted on only by way of Anſwer, 
and not by Plea, for it could not be pleaded here, this 


being an interpleading Bill, and only to redeem ; but to 
another Bill brought by Sir Iſaac Preſton for the Money, 


the' Statute is pleaded ; if you enquire upon a Parol 


Proof, whoſe Money it is, you go directly againſt the 
Statute, and againſt the Caſe of Kirk verſus Webb, where 
it was decreed you cannot make an Eſtate a Truſt, by 
proving the Money to be ſuch or ſuch a one's; and the 
Caſes put on the other Side, are not like this, but depend 
upon Facts, as Acquittances, Poſſeſhon, W. 
Juſtice Powell. I will not hinder you from reading, 
for tho at Law it is not to be allowed, where a Jury may 
be inveigled by that, which is not proper Evidence; yet 


4 


as ws, 


here is no ſuch Danger. So the Proofs were read, but he 


would rot Decree the Truſt, | 
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H E Plaintiff had brought his Adion a 
Mountague for lying with his Wife, and 13 | Ta 
1689, Mr. Mountague made a Conveyance of his Land l e 
to Truſtees in Truſt to pay his Dehts mentioned in a —— 
schedule annexed to the Deed, and ſuch other Debts as Eftare . 
he ſhould appoint, within ten Days i in Hillary Term follow- Tun: pay 
ing: The Plaintiff recovered 5000 l. Damages againſt Beeren. 
Mr. Mountague, and brought this 1 to be relieved againſt — 
this Deed, as Fraudulent againft him, and made to de- fu ſuch orher 
feat him of his Debt. eee bean Name 
r nne 5 G ee 88 
2 then 4 1 r 5 Damage, bur he 172 All be 2 n 
Creditor at making the Deed, and his Debr zeropeted, after founded 1 bus the” 


others were real Creditors, which it was conſtientious o prefer but for the the Plaintiff 
W | 


"Twas :nfitel upon for he TPAILY that this Deed © 
is either void at 1 * the Plaintiff, 'or it is not; 


it it be, the Bill ought to be diſmiſsd, becauſe the 
Plaintiff has Remedy at Law] if it be not void at Law, 
there is no Reaſon to relieve the Plaintiff here againſt the 
Defendants ;/ the Creditors,” who are Creditors, as well a8 
the Plaintiff, and before him; for he was no Creditor at 
the making the Deed; and they are Creditors more to 
be favoured in a Court of Equity, than the Plaintiff; 
for they are Creditors for Money lent and paid, or Wares 
ſold and delivered; and the re Ph 
which ſounds in Damages for 4 Tort. 
"Twas faid for the Plaintiff, char if echoes had: Hou — 
but one Creditor, it might have been more Proper Fan 
have gone to Law; but enen then we might have come 
here, for this Court hasa Concurrent Juriſdiction with the 
Common Law; but as this Caſe is and as there are 
many Creditors, where ſome Debts my be bo, and 
ſome bad, we muſt go on here, for where thele Are ſe- 
veral Conlderaons of # Deed, and ons be gbd, "=o 
E e „ 


P ˙ 


8 


* 


8 will ſupport the whole Deed at Law, but not ſo here, 
and there is no Difference between a Debt by Contract, 
and a Debt founded upon a Tort. 

cur. This Deed is not fraudulent, either in Law or 
1 for ſuch Debts as are named in the Deed, the 
Plaintiff was no Creditor at the making of the Deed; and 
tho” it were made with an Intent to prefer his Real Cre- 
ditors before this Debt, when it came afterwards to be a 
Debt; yet it was a Debt ſounded only in Maleficio ; and 
"EET it was conſcientious in him to prefer the other 
| Debts before it; but the Plaintiff may have an Intereſt 
in the Surplus, after Payment of Debts, provided for by 
the Deed; let him Ticker, if he will Controvert the 
Debts, and come in upon the Surplus after the Debts 
mentioned in the Schedule, or creat wins. 10 Dan 
purſuant to it, are ſatisfied. | | 


Caſe 4 . Loyd verſus Gern 


"HE. Deicven: made in the Court 40 Chancery in 
this Caſe, having been reverſed by the Houſe of. 
Poers, 27 Fan. 1697, without any further Direction; 
and upon the Appellant's Petition, 24th March 1697, a 
further Order made by the Lords, that upon the Appel- - 
lant's paying to the Reſpondent, or into the Court of Chan- 
cery for his Uſe, they ſhould be put in Poſſethon of the 
Eftate. 
Ihe Appellants: ** to the Court of Chancery for an 
Execution of that Order (the Reſpondent, who was an 
Infant, bei g gone beyond Sea, and his Mother, who was 
or aGuar- his Guardian in this Suit, being dead) the Court ſaid, they 
x” could do-nothing in the Matter, till a new . were 
appointed, Which, as it was ſaid, could not be but by 
bringing the Infant into Court, or his praying a 
ſion to have a Guardian aſſigned him; and upon aut 
the 2 — did not find any Precedents akin a Guar- | 
ad been. otherwiſe as and tho the Reſpon- 


ae Fader bad by: his e named other Perſons 
irs 
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wy N Curia Cance lari 4. 
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he Guardian, ns Glo foe Do . 


before his Age of 21; yet they (tho' they ated in 

other Matters) would not intermeddle in this. 
Wherefore the Appellants petitioned the Lords, That 

receivers might be appointed to receive the Rents, and 


pay thereout to the Ribonddin engere of the JD L 


and the Overplus to the A Appellant. © | 


Upon hearing the Petition, the Lande als d Proof 


| ſhould be made in the Court of Chancery of the Miſma- 


nagement of the Eſtate ; and that the Guardians named 


in the Will ſhould be decreed to Name a fit Receiver, and 


if they would not, then the Chancellor to name bne. 
Accordingly an Order was afterwards made by the 
Maſter of the Rolls, in the Abſence of the Lord Chan- 


cellor, for a Receiver to be 7 a Maſter, who 


ſhould give — as 1 1 
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DE 


Termino 8. Hillarii, 


1699. 


In Courxra CANCELLARITE. 


Cale 95. 2 lis = Faneuce. 


Deviſe for remain. (YR Pierce being ſeiſed in Fee of - deviſed 
4 bre, it to Pierce Fineux, the Father, for Life; and after 
korlelune by to Pierce Fineux his Son in Fee; and by the ſame Will 


Feen deviſed 400 J. to Pierce Fineux the Son to be paid at 21, 


Fine, 


making « . + and made Pierce Fineux the Father (who was her Brother 


5 Mortgage, for 


whichon and Heir) Executor, and died, leaving 2000 /. N 
Romance Aſſets, and Pierce Fineux the Son an Infant. 


Man reco- 


vered, yet the Mortgagee having no Notice of the Will, had a Decree to hold, during the Life of | 
the Mort ar z and the rather, for that the Mortgagor had made an Affidavit, that there was no 
Will, 7 t he was Heir at Law. 


The Father ſpent all the Aſſets, and made a Leaſe for 
Years of the deviſed Lands to one John Robb, by Way 
of Mortgage, for ſecuring 200 J. borrowed of him, and 
covenanted in the Deed to levy a Fine to the Mortgagee, 


T6 for corroborating the Term, and declared, that the Uſe 


of the Fine ſhould be to the Mortgagee for the Term, 
and after to Fineux the Father, and his Heirs; and a 
Fine was levy d accordingly to Robb, and his Heirs ; and 
the Mortgage was afterwards transferred to the Plaintiff's 


Teſta tor Fincux. 
The 


err ome," eb bbs. ae 


In 1 Curia Cancellarie. 4. 


The Bos came of Age, and brought his Ejedtment onion 1 9 

the Forfeiture committed by his Father, by levying the 3 9 
Fine, and recovered; and now the Plaintiff brought this 
Bill to be relieved. V 
The Maſter of the Rolls decreed, that the Mortgzagee = 
ſhould hold and enjoy againſt the Son, during the my... _ 
of the Father, and the Father to pay Coſts, and be 
forecloſed, unleſs he paid the Money. 
Note, The Father on making the Mortgage, had made =_ 
Affidavit, that Urſula Pierce died Inteſtate, tho" he had 42 
proved her Will long before; and that * ag of no | 3 
— 158 the Eftate. es 


 Fackſo on ct Fi arrant. 3k, 3, 00 


eu was diviſed to a Daughter to be raiſed out $i 
of a Real and Perſonal Eſtate, and to be pug at 3 
21, the Daughter! marries, and dies before 2 47 ering Davght N 
a Child. OE +... 
at 2 or Dau ate _art dies before a1 ms 
hn egg wg av, 
Twas inſiſted upon, That the Portion was not to . 
raiſed, nor was ever due, becauſe ſhe died before the 
Time of Payment; and the Marriage in this Caſe is no 0 
more to the Payment, than any other Thing would have 
been; and tho! it might have been more reaſonable to 
have had the Teſtator to have limited it to be paid at 21, 
or Marriage, yet he has not ſo done; and the Court 
muſt judge according to What is done, and not according 
to what had been more reaſonable to have been done. 
dur. Let an Account be taken of the Eſtate, und then 


_ n we — 5 — | 
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dhe ee. will give its Opinion, but my Lord Chancellor 1 
te pe that the Portion was payable, and faid, = 

the Reaſon of all the Caſes go that Way; for the 45 — 
upon this, that there being no Marriage, es 3 1 
happen,” which was the Ty of the Portion. | F Ne 2 
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In Cura at 


caſe 7. Danby kts . 
mont TY E FENDANT who was a Feme Coats, Was 
Artachment, taken upon an Attachment for Nonperformance 


we of a Decree, and the Officer refuſed to bring her before 
berg Des; the Regiſter to appear, but carried her to 1 
yet in both mow ſhe mov d the Court that ſhe mig ht a 


Caſes on his 


appearing be- the Regiſter, | and be diſcharged out 105 Cul . 
Liſter, he js the Queſtion was, Whether by the Cour ſe of 3 cum 
wo be and e ſhe is to be diſcharged Upon, I N g, or to aun 
anſwer the {wer in Cuſtody ?.. ys A rt Sou 


Interrogato- 


ing dalbes th © Regie „vil Ulharge br i al, Cn Man dp 


It was agreed, that upon. an Acachwene | in Proceſs, | 
ſhe- muſt be at lage upon her. appearing, but the Plaine 
tiff's Council ſaid it was otherwile in Execution; but 
all the Regiſters. and ancient Practiſers were of Opinion 
that it was the {ame in both Caſes; and Mr. Guitar the 
Regiſter cited the Caſe of one Swain, ho was, taken up 
tor not paying 804, and Aicha upon appearing, and 
that upon Debate; but Attachment in Execution 

the Sheriff may inſiſt upon Security proportionable to 
the, Puty, but in Proceſs) it is only 15 l, ONE and 


* | upon 
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upon appeiiring ſhe is to be at large, and not to e 
in Cuſtody, tho' the Interrogatories be filed; and upon 
the Regiſter's Certificate that the W. e kae 6 appeared, the 
Sheriff 1 is to deliver up the Bond. | 

The Maſter: of the Rolli ſaid: there was undoubtedly 

a Difference between a Contempt to the Honour of the 
Court, and the Breach of a Decree; upon the firſt the 
Party is to anſwer in Vinculis, | but not ok the latter; 
ſo ſhe was diſcharged (but Interrogatories being filed) 
ſhe was ordered to anſwer in | Bo N dt: n com. 
m ai r 
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Decree was made by the Commiſſioners af Qi Whethor Ex- 


X table Uſes, and Exceptions were taken to it, and Decree of the if 
” now came on before the Maſter of the Rolls, and he © arndt Chari | 
and moſt of the Barr were of Opinien, that by. the Bra! able Us # 
— of Elia. the Maſter of the Rolls may hear an Appeal, = wy 8 = 
| us the Chancellor may) and may uffirm che Decres bd za, by me I 
give Cofts, notwithſtanding the Statute mentions "only —.— — 
hs Chancellor ; ; but Mr. Edwards the Regiſter ſaid, it fore the 
had always been an Exception, and therefore the Maſter "a 


| 

- | 

2 

of the Rolls would do nothing in it, | s . / ÜÄ | 
| 

| 

| 
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Shute verlus Sbute. - Caſe 99. 
Bill was to have Dower 1 her Husband- Divorce 4 


Real Eſtate, and a Share of his Perſonal Eſtate if * a — 
for herſelf and Child by him, he dying inteſtate ; and Snus; | 
_ Adminiſtration granted to another, becauſe there was a t = 4 


Divorce between her Huſband and her, 4 menſe & thoro. in recovering "i 


wer, = 
but will leave her to the Law ; neither vi the Spiritual Court grant NN nor Cham 1 
cery decree her a diſtributive 8 Share. | = 


-| Maſter of the Rolls. As to the Dower, whether you 
are intitled to it, go to Law, there being no Impedi- 
ment, and therefore as to 1 the Bill mult be diſmiſs d. 


The © 
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The granting Adminiſtration is in the Eccletiaſtical 
Court, but the Diſtribution} does more properly belong 
to this Court; but ſince in the Eccleſiaſtical Court ſhe is 
not ſuch. a Wife as is intitled to Adminiſtration, I will 
decree ho Diſtribution, therefore the Bill muſt be diſmiſſed 
as to that too; and if you can repeal that Sentence, you 
will then be intitled to Diſtributioo . 
Note; Friday 26 of April, 1700, the Earl of Jerſey, 
principal Secretary of State, was ſent to fetch the Great Seal 
from my Lord Chancellor, but having no Warrant in Wris 
ting to demand it, my Lord Chancellor refuſed to deliver 
it; but the next Day the Secretary came with a Warrant. 
and then the Seal was delivered to him; and Sunday the 
5th of May the Cuſtody thereof was committed to the two 
Chief Fuſtices and Chief Baron, with a ſpecial Commiſſion to 
ſeal Writs ; and they ſat at Serjeant's-Inn the Monday fol- 


+  Jowing to ſeal Writs; and the Maſter of the Rolls ſat in the 


Court of Chancery to hear Cauſes, by Virtue of a Commiſſion, 
. in the uſual Form to hear Cauſes 8 Cancellarii; 
and afterwards the Cuſtody of the Great Seal was given to 
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Ball ah Burnford 17 Caſe 100, 
| Zb Anderſon being Tenant for Life of Lands then OW 
as to part to his Wiſ for Life, for her Jointure, the Husband 


in letting in 


then to the Þ Heirs Male of their two Bodies, acknowledges an Incum- 


a Judgment. to the Plaintiff, and then enters into Co- he ks 


venants with . & that he and his Wife woud] join in a tante, and 


Pine, which ſhould be in the firſt Place to . &. and his barring © ol 
; on, by Way of Mortgage, for ſecuring a Sum of Mo- and thes I. 


, then to the Huſband for Life, then to the Wife for Lr 
Lik for her Jointure, then to the Sons of them two in Remainder i 
Tail, then to the Daughters in Tail; and a Fine was le- Lit, Re 
vied accordingly : And there were "other Incumbrances mainder 2 


upon the Eſtate, prior to the firſt Settlement, which J. S. 8. e 


© 


the Mortgagee, or the Defendant N (for whom = gin . 


ots, ſo a 


he was a Truſtee) purchaſed in. ban 


udgmen 
Creditor of nl ee ofthe . of the Eſtate Tail, beth Ea to . 


voluntary, unleſs the Conſideration of the W 
' ro the Limitation to the Daughters. 
Edmund Anderſon died without Iſſue Male, leaving two 


Daughten of that wah "OR + were. nen De- 
fendants, 


ife's parting * with N 


r by Th | wee” IA | "T0501 
G 989 ' Plaintiff 
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= brought His Bill to be let into the Benet of 
his Judgment, paying the Mortgagee what he had really 
paid for that by the Fine; the Eſtate Tail was barred, 
and the Judgment let in, and this Settlement on the 
Daughters was, voluntary. 

Jas admitted, that * Pine nad baxred the 1 
Tail created by the firſt Settlement, but infiſted that the 
Daughters were Purchaſors by the Mother's joining to 
barr her Jointure, and letting in the Incumbrance; and 
that that Conſideration did extend to the Eſtate of the 
Daughters as well as her own. _ 

My Lord Keeper was of Opinion, chat this might 
have been made a good Conſideration for both; but it 
was not expreſſed in the Deed to be any Conlideration 
for ſettling the Eſtate upon the Daughters, but was a 

voluntary Gift of the Wife to her Huſband, and there- 
fore the Daughters Eſtate muſt be taken to be voluntary; 
and ſo a judgment Creditor ought to have the NP 
of this Court before tem. 


; ' . i 42 * 7 $1.4 * 
Caſern. "Spicer verſus Hayward. 
Plaintiff had THE Plaintiff had ſeduced his Wife's Siſter, and 
Wife's Siſter, had ſeveral Children by her, and had given her 


- and had ſeve- ſome Bonds for Payment of Money which were intend- 


by her, and ed as a Proviſion for her and the Children, and after- 
Bonds for Wards gave her a Weekly Allowance: One of the Bonds 
None, as 9 was put in Suit againſt fg and he brought this Bill, 
 Provitonfor ſuggeſting that the Bonds were not given for Money lent, 
Children; or 3 valuable Conſideration, and beſides that they 
tisfied (meaning the Weekly Payments) and upon 
_— he Fin Defendant's Anſwer, and Plaintiff's Letters, the Caſe 
Bill Taggeſt ggeſt- appeared ut ſupra. 5 
Lad were givea for no valuable Confderation, bur was ding with grod Colt: 


My Lord Keeper ſaid he wb m0 be n the 
Bail then decree the Payment of what was due on the 
15 for Principal and _— with good Colts, by a 

ſhort 


_ 


ſhore "Day, or elſe the Bill to be diſmiſſed with 8 
and 2 (was a Pity he could do no more. 


Goring verſus vnn & uy & N eld & al. None 


Efendant gave Security in the uſualManner, to abide 4 A Miſtake in 
the Order on Hearing; and then à Decree was 298 

made, and a Report upon it, and the Recogniſances ſued a- to hae 
gainſt Field the Surety for Non- performance, wWho pleads Suey, who 
in Abatement that there was no Order on Hearing; they cognizance 
reply, and ſet forth the Order on hearing the Report, — A 
Order for confirming N,, and the Order for making Hearing 
that abſolute ; but Defendants rejoin, that in the Title 
of the two laſt Orders the Words & ux were omitted; 
but the Body of them was right, and ſo they were not 
Orders in that Cauſe; yet on Motion the Title of the 
Orders was amended by Order Nip, V, Snot: ied 


It was now inſiſted that they ought not Ant the 
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Defendant, who was but a Surety, and cited the Caſe of | 
 Northcott e Northcott this Term, where on a Decree 1 
againſt Baron and Feme, all the Proceſs of Contempt i 
was right, till the Serjeant at Arms, and the Order for | 


that was only againſt the Baron, and ſo was the Seque- 
ſtration; and after the Husband's Death a Sequeſtration 

went againſt the Wife's Jointure, and it was moved to bee 
amended, but the Party could not prevail. — 
On the other Side it was ſaid, that this was only the 
Clerk's Miſtake, and was to carry on the Juſtice of the 
Court, and therefore ought to be amended, ' and cited 
the Caſe of Earl and Earl this Term, where Afndarit was 
order'd to be filed after, to ſupport a Sequeſtration, | being 
really made before the — and the D 1 
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Cale 103. Procter verſus Cooper. 
— 12 Gaſcoign, in 1641, made a Mortgage in Fee for 


theProfits are ool. to Gilbert Cooper, of Lands of about 30 L per 


nor Enncient Ann. in 16 52, the Mortgagee took Poſſeſſion, and in 


Intereſt, ger 1660 deviſed the Lands to Anthony Cooper ; in 1686, the 
ſhall nor car- Deviſee brought a Bill to forecloſe, to which the Defen- 
bur the Cen, dants pleaded a Settlement prior to the Mortgage, but 
ind Charges that was found to be fraudulent ;\ and the Wife of the 
Mortgagor had recovered a third Part as Dower againſt 
the Mortgagee, ſo that the Profits did not anſwer the In- 
tereſt of the Money, which was then 81. per Cent. and 
there had been Infancies on the Plaintiffs Part for ſeve- 
ral Years, 0 8 as 1 i oh 
- Maſter of the Rolls. The Plaintiff muſt redeem, and 
ſhall pay 8 J. per Cent. only to the Time of the Ordi- 
nance of Parliament that reduced the Intereſt of Moneys ; 
and tho the Profits were not ſufficient to anſwer the In- 
tent, yet the Arrears cannot carry Intereſt, but the Coſts 
and Charges muſt. © e eee GOL aeg 


Gaz 10. David Eyton verſus John Eyton & Fane 
> pan ux & An. Eyton. A TINEA 


| Counterpar 7 Homas Eyton had three Sons, Benjamin, Randall and 
ment admit- David, and the 6th of October, 2 Car. 1. made a Set- 
ride af tlement of all his Lands to the Uſe of himſelf for Life, 
the Sertle- Remainder to the Uſe of his Wife for Life, then as to 
Conveyance Part to the Uſe of Benjamin and the Heirs Male of his 
ſuant 10 ft. Body; Remainder to Randall and the Heirs Male of his 
Body ; Remainder to David and the Heirs Male of his 
Body: And as to the other Part, to Randall and the Heirs 

Male of his Body ; Remainder to Benjamin and the Heirs 

Male of his Body; Remainder to David and the Heirs 

Male of his Body : And as to other Part, to David and 

the Heirs Male of his Body; Remainder to Benjamin and 

"a i | : the 
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the Heirs Malgiof his Body j — — wad 

the Heirs Male of his Body "ahi ewe 1 the 
whole to Thomas in Fee, lun 

Benjamin wars Ln; and had us Is Male, at 
oaks two Daughters, Fane and Anne (Defendants) Ran- 

dall died without Iſſue; 2 had Iſſue David the 

— and Jobn the Defendant h mam 1 

the eldeſt Daughter of — e 


— — ant hesse and Yoke; al 


uus his Wife, ſetting forth, that. Thomas his Grandf 
ther had made ſome Settlement, whereby Part of the E. 
ſtate did then belong to him, and charged that the Set- 
tlement was come to the L 3 an and prayed 


'A Diſcovery: of 1 Ic. . i 

Jobs anſwers, ind! ln forth! cher he had Sch dete 
1 and ſets forth the Limitations to 
be ut ſupra, bur that he could not part with it, becauſe 
be was advifed it did belong to Benjamin. 
The Cauſe reſted upon this Anſwer ſeveral Years; 
and Rand 

2 Coheirs, een 
the Grandfather N 


Then the Plaintiff mended his Bill, and ade e 


Party, and charged further, that in the Settlement by 
Thomas, there was a Provifſb, that if any of his Sons 
_— without: Iſſue Male, 1 that the 


died without Iſſue Male; and his ſaid two 


2 Brothers, they ſhould pay to the Daugh- 


ſuch Brother ſo dying, ſo much, and that he had 


— and was ready to pay according to the Prouiſo. 


To this amended Bill John anſwers and ſays, he does Ro 


nat underſtand the Limitations of Settlements, ; and that 
he does not know whether he had ſer them forth right 


n his former Anſwer, - that he knew: 3 | 


ment but what was mentioned in his former Anſwer, 


— — 


which he had ſeveral Vears ſince e to 3 


and had no Copy of it. 
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WT Fane his Wife anſwered by berſelf apart, — 
— and by their Anſwer: inſiſt upon their Title, 


45 Heirs to Benjamin, and deny that they ever {aw or 
heard of wy ele mads by 7 Thomas aha. nd | 


hog Sor 79 
1 but u cher Froof ef dba dr. 


R tories nfs chat the Huſband's An- 
nes whereby he had confeſſed the Settlement was no 
Evidence againſt his Wife (being in a Matter of Inhe- 
ritance) and that without other *r 

ment they cbuld not make Uſe of this, which they 
pretended to be a Counterpart, yet the Maſter of the 
Rolls decreed a Conveyance to the Plaintiff,  and- an 
Account of the Rents and Profits; and on Appeal 
this Decree was confirmed by my Lord Keeper, who 
thought, as this Caſe was, the Co would of it- 
ſelf be Bvidence enough at Law of ad nen, 


bes er, 


Burnett verſus Kinafton, 


Ve 4 6 
— — 4 HE Plaintif's Father had married the Deſendenes 
-— 2 Aunt for his ſecond Wife, and ſhe was intereſted 
gage in Fee, in Teveral Mortgages for ſeveral Sums of Money, amount- 
cis een ing in all to $2004. (which was her Fortune) among 


a i which, one was a Mortgage in Fee for 14001. from _ 
Gy" 


T Brother the Defendant's Father; after Marriag 
Proviſion for Plaintiff TO. was 4 ane, of — executed Ar- 
Wie — * ticles 


their Iſſue; 

the Wife dies without Iſſue; the EHuiband takes Adminiſtration to her, and by Will deviſes this 
| to the Plaintiffs before Pa ment of it, and dies. On a Bill brout gala the Adminifir- 
tor de bonts non, G Oo d there could be no Relief, the Law being with the Defendants. 
This Mon — to the Adininiſtratot de bois nov, &c. of the Wife, — oof 


her next 


* 1 Cond | re 


rick * — himſelf of the one Fart, and — ws 
s Relations of the other Part, whereby! he agree 


Mea he would take but 200 J. of his Wifes Fortune to 


his own | Uſe, and that the remaining 3009 /. of his 
Wife's Fortune ſhould be inveſted in a Purchaſe: of Lands 
which ſhould be ſettled to the Uſe of himſelf for Life, 


then to the Uſe of his Wife for Life, then to the firſt 


4. other Sons of the : Marnings in Tail MW with, a 


IT I” 


to the rig ht Heirs 43; the Husband..., 

o The Wiſs was. no-Party to N and forn 
after died without Iſſue, ſo that all the Remainders 
mentioned in the Articles to the Huſband's Remainder, in 
Fee were ſpent, and the Huſband ſurvived and took Ad- 
- miniſtration to her, and came to an Account with Kin- 

naſton the Mortgagor for the 1400 l. and he promiſed 


to pay the Money within three Months, 42 Conſi- 


deration thereof had an Abatement of 50 l. but he did 


not pay the Money at the Time; and before it was paid 


Burnett the Huſband died, but before his Death made 


his Will, and thereby deviſed this Money (after Debts | 


paid) to be equally divided amongft the Plaincifh, who 
were his Children by his firſt Wife. 
Adminiſtration * bonis non, Tc. to the Cams Wife 


was granted to the Defendant Mills, - and the Queſtion 


was, Whether theſe Articles made by Burnett after his 
Marriage, were ſuch an Alteration of the Property of 
the Wife's Money, as that the Husband had. Power to 
diſpoſe of it by his Will, or whether it belonged to the 
Adminiſtrator de bonis non, Nc. of the Wife, and. was as 
be diſtributed amongſt the next of Rin? 

For the Plaintiffs it was argued, that tho' this Moxt- 
gage were an Eſtate of Inheritanc 
ing but a Security for Money, tis in Conſideration of 
Equity a Chattel Intereſt only, and ſhall go to the Exe · 


cutor, and not to the Heir? and is therefore diſpoſe» 


Ulla by the Hagan wk * as other Chattel 


— 


nc in the Wife, yet be- 
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Tb of hers are; and Nobody can tray Fil ar 
u Husband'can aſſign over or teleaſe 'a Thing in Action 
ol this Wife's; and the Wife's Conſent or 1 15 in the 
Articles would not have alter d the Cale, Pa of the Per- 
ſonal Things of tlie Wife, the Husband has a diſpoſin 
Power without her Conſent; and if this be not a ol, 
Diſpoſition, then neither the Huſband nor Wife, or 
both; can after Marriage diſpoſe of a Perſonalty of the 
W i; ; and whereas it has been {aid on the other Side, 
thas there is a Difference between a Temporary Intereſt 
and an Abſolute Intereſt, and in this Caſe the Inteteſt 
of the Huſband is only a Temporary Intereſt, that 
DiſtinQion is of no Force where the Diſpoſition is made 
during the Continuance of ſuch Temporary Intereſt, as 
it was in this Caſe; and it's not the Gin as if it had 
been a Diſpoſal by 'will, which tis urged would not 
have been — for there the Intereſt of the Huſband 
is ſpent, and the Wife in by Survivorſhip before his Will 
can take Place ; as if there be two Joint-Tenants, and 
bar: devidde this Moiety, and dies, this Court will' not 
help againſt the Survivor ; but if in his Life-time he had 
| agreed to aſſign over, though voluntarily, this Court 
would have made it good. 

On the other Side it was urged that they had the Law 
with them, and no Reaſon for a Court 'of Equity to in- 
terpoſe; that the Articles were after Marriage, and vo- 
luntary, and that the Wife had done nothing to bind 
herſelf; that the Huſband, notwithſtanding the Articles, 
might have ſold or aſſigned ; or if the Articles would 
have bound him, yet they could not bind his Wife, for 
he can only bind her by executing his legal Power, vic. 
by releaſing or receiving the Money; and his Power 
was but Temporary, and not Abſolute, and he had made 
no farther Diſpoſition during the Time he was Admini- 
ſtrator to his Wife; that notwithſtanding theſe Articles, 
the Wife muſt have joined in Suit for this Duty, and the 
Benefit of it would have ſurvived to her; and the legal 


Intereſt of a Feme Covert cannot be bound, but by a 
2 Fine, | 


"Is "Cura « ee — 


— „ 


Fine, nor the equitable Intereſt wi without a. wt i 
Major General Egerton's Caſe was cited, e a 1 
gage went to a Wit: who ſurvived ; od a Caſe where it 
was ſaid that a Legacy being devil to a Feme Covert; 
her Husband afterwards became à Bankrupt, and the 


Commiſſioners aſſigned over this Legacy; 
Bankrupt died, — decreed the Wite OY ſhould 


have the Legacy. 


Lord Keeper. If a Huſband aſſigns a Bond of his 
Wife's for a valuable Conſideration, this Aſſignment will 
not bind the Wife if ſhe ſurvives; and ſo tis in \ ous Caſe, 
for the Wife claims Paramount; if one Jo 
grants a Rent-Charge, can the Grantee come 
Survivor to make it good 


and then the 


ment to aſſign might be otherwiſe, tho I think it would 


not: Here is nothing 
out any Conſideration, 


let the Bill be ie 
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cafe 1%. Foſter verſus Foſter. 


3 Mere. Forſter by Will deviſes an Annuity of 100 , 
_—— Ann. to A. nis Father, for Life, to be iſſuing 


| —＋ ro be out Ly the Rents and Profits of Black Acre, and to be 
of the Rents Paid half Yearly, with Clauſe of Diſtreſs, and deviſes 
Lan ahi, Mhite Acre, and alſo Black Acre charged with the {aid An- 
were worth nuity to the Defendant, his Nephew, and his Heirs. 
with Power of Diſtreſs, enters into the Lands, and by Will deviſes the Arrears of the ſaid * 
Charge, the Deviſee ſhall recover in Equity. 
4. entered into Black Acre, and received the Profits till 
his Death (which was five Years). not being ſufficient to 
Anſwer above 50 l. per Ann. of the Annuity, and then 
by Will reciting the Annuity in Arrear, deviſes the {aid 
Arrears to the Plaintiff his Wife, and made her Execu- 
trix; and ſhe inſiſted, that this was alſo a Charge on 
White Acre by the laſt Clauſe (but that was given up) at 
leaſt Black Acre was chargeable, and the Plaintiff ought to 
hold over, becauſe the 100 J. per Ann. was to be ſatigfhed 
before the Defendant had any Thing. 
On the other Side, it was ſaid, that the Deviſe of the 
Annuity out of the Rents and Profits, Tc. could at moſt 
amount but to a Deviſe of the Land itſelf for Life; 
tho 
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— E it "had been a Sum in Groſs, it = be 5 — 
wiſe, that it was a legal Charge, and the Plaintiff's Re- 
medy was by Diſtreſs, if that was not barred o A's Entry: | 
which was his own Fault. 

But it was decreed for the Plaintiff; foe 1 intent was 
plain, that his Father ſhould have 100 l. per Ann. for 
his Proviſion, that a Deviſe of the Rents, of Lands is | 
the ſame as a Deviſe of the Lands. themſelves; and its 
the ſame Thing alſo as to the Profits, and there can be 
no more iſſuing out of Lands than the whole Value, and 
the Court will decree a. Sale of the Lands to raiſe a 
Sum deviſed out of Lands for Children at ſuch an Age, | 
if the Profits will not do it, and the Deviſe of Black dere 
(charged with the ſaid Annuity) charges it in his Hands by 
by the ſaid Words, for it could not be charged before. 


Ilby verſus Thornagh, & Us, & econt. 2 e 


EL BY's. Bill was to have the Defendants: (the Wife 
| being Aunt and Heir to Sir Richard Earl) join in a 
Sale of his Lands, which he had, deviſed to the Plaintiff - 
(his Uncle by his Mother's Side) charged with Payment; 
of his Debts, Thornagh's Bill was to ſet aſide the Will, 
as obtained by Fraud and eee and to have 
the Deeds and Writing. TE 
The Court was clear of Or pinion, a a Will. as well u 1 ms 
as a Deed may be ſet aſide in this Court for Fraud and Prat wa be 
Circumvention ; but that no ſuch Thing was made out A Le WE . 
in this Caſe, but the Heir inſiſting on it, it was directed Fraudor Cir- 
to an. Iſſue deviſavit vel non; and the Bills to be retained, © 
in the mean Time; Lord Keeper was alſo clear of 
Opinion, that if a Verdi went. 1 the Will, the Heir, 
tho a Feme Covert, might be e to 115 A n 
and join in the Sale, . A lh ths 


— 
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224 De Le & Mich. 122 
. n Moyſe verſus Gyles.  _ 
69 WO Jointenants of a Church Leaſe, one whereof 
nant inakes © being taken Sick in a Journey, to ſever the Jointure. 


Git of ie and provide for his Wife, {ends for the School -Maſter of 


 Noiery o hi the Town (who was the only Perſon he could get to 


Wife, as a 


Provifon for come at him) and acquainted him with his Intentions, 


latent co and deſired bim to prepare an Inſtrument for that Pur- 


Intent to 


beirn. yet poſe, the School - Maſter drew a kind of Deed of Gift of 
being made the Leaſe from the ſick Man to the Wife, which he exe- 
herſelf, and cuted, and died; and this being to the Wife, and void 
La, and in Law; ſhe would have made it good here, but was diſ- 
dende miſs d, being voluntary, and without Conſideration. 
Equity cannot relieve. - A Ip | 1 x 03 


Caſe 109.» Colcheſter verſus Arnot. _ 
ie ESSEE of a Prebend makes an under Leaſe, and 
— the Leaſe being pretty far ſpent, he requeſted the 


makes an un- 

der Fea Tenant to ſurrender, to enable him to renew, and offered 
being far to give any Security to grant him a new Leaſe for fo 
the Leſſee re- many Years as he had to come in his old one; but the 
fulng de tur. Tenant was obſtinate, and would not, unleſs his Land- 


render, in 


Order to en- lord comply'd with ſome Demands of his, upon which he 
renew, in brought this Bill to enforce him to a Compliance. 


he offer d wal FR e TY | 1325 * 
Security ro make up the Tenant's Leaſe again ; the Leſſee brings his Bill to compel a Surrender, 


dut is diſmiſſed, there being no Agreement in the Leaſe for that . 


But my Lord Keeper ſaid, tho it were a Benefit to the 
Plaintiff, and no Prejudice to the Defendant ; yet there 

being no Agreement in the Deed for that Purpoſe, he 
could do nothing in it, and likned it to Bills of Confor- 

mity, and Bills for incloſing a Common, in which Caſes, 
if one will ſtand out, they cannot be decreed. © 
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\ Haw Wes Mrbell eu. 


Alan had a Term in gorſs; and then p 
Inheritance, and the Term is declared to artend 
the — then he becomes Receiver of the King's s 
Revenue; he is liable from the Time of his E Me 
Receiver, and the King ſhall have the Benefir of the Term; ” - nas 
but if the Term had been ged to one, WhO had 
no Notice of its attending the 1 1 e i 
have held 1 it N the 3 f 
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e 12 


| Sea Captain being bur of Service, mckes Later ebe, — 


Attorney irrevocable to the Plaintiff, to receive all indebred to 


ſuch Wages and Pay as ſhall after become due to him; Leer f At. 
then he goes into Service, and dies, there being at the — be wope— If 


Time of his Death 'Wages due to him: The Defendant, fch Wages 
| 7 ipal Creditor, takes out Adminiſtration to him 3 Nene due 


the Plaintiff; who Gus a Creditor likewile; brought 2 


this Bill-to have an Account and Payment of the Wage, eee 
and likewiſe to have a Satisfaction for his Debt. An 


r Ri yy fr f fr 2 


WW 1 due; but eee uelt * according to the Courſe Law. 


The Maſter of the Rolls was of Opinion, that tho“ 
there had been Wages due at making of the Letter oft 
Attorney; yet he could not have decreed the Wages to 
the Plaintiff againſt the reſt of the Creditors, much leſs 
as this Caſe is; therefore decreed the Parties to go to an 
Account, and the Defendant to pay according to the 
Courſe of Law, but re 1 Bil: as e 2 
| mand of . | di l 5 
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cg. 22 verſus Gul 


2 Vern. 382. 
5.C Rent Charge was granted the Plaintiſf/ with 
One being {A Guuſe of Dilreſs and 'a Covenant in the Deed, 
enr-Charg: at the Land ſhould:be liable to the Diſtreſs; the Grantor 
of Dies, dier j the Defendant; who thereby became Qwner of the 
and hee Land, wis an Infant, ard bis Viother, under whoſe: 
Land fhould Guardianſhip he was, ſufftted the Rant to run gratiy 
_ the Diſtr, im Arrear, and ſeveral. Suits were brought at Law; and 
Rent Change by Reaſon of the frequent Diſtreſſes und Suitz, it was 
being gre > difficult to get Tenants for the Lands, and the belt was 
dns Di not made of them, nor ſo much Cattle kept on the 
| N che Lands as elſe would have been; ; and after the Defendant 
Land Une. came of Age, the Rent for the Reaſons, ard e 


nanted; yet 


the Court | more and more in Atrearr. 
Decree the Grantor to ſer out à Diſtreſs, or that + Cri dn Hl - Lad ill us 


nor vary the Agreement of che Parties. 1 
ee Plaintiff Wai that. no Materie Diſtreſs 
could be had on the Land, brou ght this Bill E 
b Decree tb hold the Land dll e by faced 04 
: that the Land might be decreed to ſtand charged with 
the Arrears and growing Rent; but the Bill was diſ- 
miſs d, becauſe it did not appear, that there was an ny 
Fraud in the Defendant to prevent the Plaintiff of his 
Legal Remedy, which mght intitle this Court to give 

him another. 

The Plaintiff. petitioned for a ne,” ud the 
19th of Fuly the Cauſe was heard before the Lord 
was faid for the Plaintiff, that if the Rent had deen 
W without any Clauſe of Diſtreſs, or other Remedy 
at Law, he might have had Relief here; and ſhall we be 
in a worſe Condition, becauſe ſome Remedy at Law is 
provided, tho' not a ſufficient one, and the Caſe of Dr. 
Thorndyke and Allington, 26 Fan. 18 Car. 2. Morgan 
verſus Cough, and Morgan verſus Heron, were cited, where 


there was a Deviſe of a Rent, and 1 no Remedy at _ 
2 .-— "+a 


. * 


| 2 Carta a 4. 


- Nad 0 of che Lad was decreed here 3 ind” 'rwas . * 1 
vs 0 79 9 this Court will Deere We os 2 
veyance, tho the Parties have 1 che Mcafure of che 9 
Damages. een 8 
; Pak CE it was + gk, chat the Giles cite: 
were not like this here; you aſk to alter the Nature of the 
Thing which: ch js a Rent, and a certain Remedy for it by 
Diſtreſs; and you aſk the Land, inſtead of the Rent; and 
if you would have us decreed to {et out a Diſtreſs ſufficient 
to Anſwer all the Arrears; it is the ſame Thing as a De- 
cree againſt us to pay ae een ee in 
Juſtice be decreed to do. 

My Lord 3 continued: his. farmer Opinion, and 
cited Liar Caſe of the Earl of Warrington verſus 11 


1 the t, and affirmed the the Decree. 7 


/ 


LH I ot) * 
Cutterback ao Smith.” eau. 


. To. 295. 


Man deviſtd Lands to 4. and B. in Truſt he nice Lanes 
| ſold for the Payment of his Debts, and makes rwe 
t e ſame Perſons Exccutors, and the-only Queſtion was, i= Bt . - 
Whether Bond Debts ſhould have a Preference, or all Dh - | 
Debts be paid Puri Paſſu? The Difference was taken, when R 
the ſame Perſons that are Truſtees to ſell the Lands, are gu 8 I 
Executors likewiſe, and where not for- in the former i. (apa _._ = 
Cale, after the Land 3 is ſold, it is Aſſets, even at Law . —_— 
and therefore to decree them to pay otherwiſe than ac- fuaen. —_ 
cording to the legal Courſe, would be to decree a B. | 
vaſtavit. | | | ; , 
My Lord Keeper took Time to conſider of it, and | 4 
afterwards delivered his Opinion, that Bond Debts muſt 74 
de preferred, and the 23 December 1700, at Powis-Houſe, 
in the Caſe of Bickman verſus Freeman, w was a _ D 
and 3 


5 Si % 
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Caſe 114, Sr John TOI 1 Lord Rantlagh. 


ORD Ranelagh was Viet Treaſurer of -Ireland, and 

, Sir John d was his Deputy Receiver there, 
and“ my Lord was indebted to him upon his Account, 
and gave him à Bond for the Money; and it was then 

agreed between them, that three Fourths of what he 
mould receive for my Lord's Fees, ſhould! be applied in 

| Diſcharge of the Bond; but afterwards my Lord drew 
= . Bills on him, for Souris Which amounted to mais: than 
=_ all the Fees he had received, and Sir John paid the Bills; 
1 | and the Queſtion was, Whether. this ſhould be adjudged 
a'Waiver of the Agreement by my Lord, or whether 
ſhould be adjudged u Folly in Sir John to have paid theſe 

Bills; and therefore he to He: allowed no Intereſt on the 

Bond, becauſe he might have applied this Money to diſ- 
| charge the Bond, 

My Lord Keeper was of Opinion, that the drawing 
- theſe Bills, and paying of them, did not amount to 
eee e any Waiver or Alteration of the Agreement ; and there- 

ow deore Sir N ee muſt ſink the Intereſt n tbe 

Bond. 55 
Ae Nhe, "The Bond was made in Eneland, and fans over 
in et me to my Lord's Correſpondent in 1reland,. and the Money 


ee. 


to cheObligee to be paid m-_ re it was not mentioned what Intereſt 
— Ireland, the 
de ſhould be paid Lord Keeper was of Ones, 
| jad then, that it Wed carry . wap e 
carry Iriſh 1. 


98 Harvey verſus Eaft-India n 


2 Vern. 395. 
8. C. 
f a Writ of HE Plaintif had a Decree a gainſt the Defen- 


1 dants for a great Sum of 8 and ſerved them 


. — — with a Writ of Execution in the uſual Form; and they 
= — the * 2 | . noc 
= next Proceſs, | 

is a Diftringas, and after that a Sequeſtration, which being once awarded, can never after come 
3 png 4. their Ap , as they might have done on the tt, the which Iſſues for that 


ver ſe, to com to appear; but the appeari being paſt, the Proceſs muſt go on, 
Ex — beg oy in Favous 1 be of no Service to a Corporation, 


After Service 


ceſs againſt a Corporation) was awarded, and 40 5. II- 
{ues returned, and'after, on a Motion, a Sequeſtration 
was ordered ni, &c. and now they pray d to enter their 
Appearance with the Regiſter upon the Diſtringas, and to 
diſcharge the Sequeſtrat ie. 
Twas urged, this might well be done, becauſe it was 
only a Contempt, from which a Corporation ought to 
have Liberty, and an Opportunity to clear themſelves, 
as well as a Common Perſon ; and tho' they cannot An- 
ſwer the Contempt on Oath, nor be committed if found 
againft them; yet there is no Reaſon why they ſhould 
not have an Opportunity to defend themſelves. A Peer 
ſhall conteſt a Contempt, and muſt enter his Appearance, 
yet he ſhall not Anſwer upon Oath (unleſs, perhaps, for 
a Contempt againſt the Peace) and if condemned; he 
cannot be committed ; but a Sequeſtration goes abſolutely, 
and a Corporation muſt Anſwer Interrogatories, as they 
anſwer a Bill, vi. under their Common Seal, and cited 
the Caſes of Danby verſus Lawſon, Foſter verſus Chriſt's 
Hoſpital, Hill. 11 V. z. and a Caſe where an Appearance was 
enter'd on a Diſtringas in Proceſs for want of an Anſwer : 
And a Sequeſtration muſt not go, right or wrong, and a 
Corporation has no other Way to defend themſelves 
againſt the Sequeſtration, but this. "ra 5 FEI 
It was likewiſe urged, that the very Writ of Diſtringas 
is to diſtrain them to appear, and mentions to be, only 
becauſe they cannot be attached by their Perſons ; yet 
now they would not have us appear, and the Court is 
ad faciend. & recipiend. and tis abſurd to ſay, that 
Judgment ſhould be given againſt us, without having 
an Anſwer. | +5291. 215 e | il e 
On the other Side, twas ſaid, that the Examination 
for a Contempt was for the Benefit of the Plaintiff, and 
is to be upon Oath; which, if ſuch Appearances were 
admitted to Corporations, would be loſt to the Plaintiff; 
that the admitting of ſuch Appearances is only in Favour of 
Liberty, and not neceſſary to * which cant 
N 1 L | 1 


. 


# 
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be committed; that againſt a private Perſon, the Plaintiff 


{hall have Body, Lands, and Goods; againſt a Corporation, 
Sequeſtration only; and as the Plaintiff has many diſad- 


vantages againſt a Corporation, tis reaſonable he ſhould 


loſe no Advantage, and as a common Perſon has Ad- 
vantage by appearing, ſo has the Plaintiff too; for if 
found in Contempt, the next Proceſs is a Commitment, 


' winch cio would. be d en d dad then a Colne" 


million of Rebellion, Nc. and the Caſes cited are of 
very little Moment; for theſe are of Appearances ſaid 
to be enter'd, in Purſuance of an Order, ſo not of 
Courſe ; and it does not appear any Notice was taken of 


them in Court; but they paſſed ſub filentio; that they have 


now a proper Time to defend themſelves upon this Order, 
for the Sequeſtration is oxder'd only nifi Cauſa ; and they 
might ſhow. for Cauſe, that they have paid the Money, 
or performed the Decree (if the Truth be fo.) 

Cur. The Defendant's Precedents are of no Weight, 
becauſe in all of them, natural Perſons, as well as a Cor- 
poration, were Defendants ; and the Orders being in gene- 
ral Terms, may be reaſonably expounded to mean only 
the firſt, and alſo are all ex parte, and abſolute, the 


Party is not to be heard upon any ſubſequent Proceſs, 


why more upon this? the Appearance enter d of common 
Perſons is in Favour of Liberty ; and the Plaintiff has a 
mutual Benefit, which here he cannot have, nor can the 
Defendants loſe their Liberty. If you had come and 
ſhown any Irregularity, that might have been Cauſe to 
Diſcharge the Order; but ſince you do not, let the Order 
be made abſolute. | | Wh, 
Then they pray'd a further Day to be heard, which 
being granted, they appear d, and made ſeveral Objections 
to the Service. 1 
1ſt. That there were ſeveral Variances between the 


Writ of Execution, and the Copy of it left with the 


DOompany; but upon reading of them, the Variances 


appeared not to be material, ſo that Objection was 
over-· ruled. 1 : | 
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1 For that the Writ of Execution was not al the 
whole Deeree, for the Decree quod cumputet was left out, 
and nothing in, but the Decree to pay the Money ſtated 
by the Maſter's Report; but that was over - ruled, for 
that it's not neceſlary the Writ of Erecution ſhould con- 
tain any more. 

34ly. Twas objected, that the Lice: was. upon 9 
Governor of the Company only, who has no Power 
over the Company's Caſh, and could not pay the Money 
decreed; and was ſaid, the Service ought to have been 
on the Committee; buy this was likewiſe over-ruled, for 
then, if the Committee would not meet, or not admit 
the Party in to ſerve them, there could be no Wen ſo 
the Order was made abſolute. | y 


Barret werft W lls & econt. | Caſe 116, 


HE Plaintiff's Teſtator lent Willian: Wells $500 1 
upon Mortgage for 1000 Years, afterwards the Morgage 
Mortgagor deviſed the mortgaged Preiniſſes to the De- ee K. 
fendant's Father, for ever, and his Heirs law fully begot- ens, an 
ten, upon Condition, that he pay all may 18 "fo that — to 
none may be a ſufferer by me. $4.5 To FITS, okeghow 
much was due 
for the Intereſt, is s informed by the Heir of the * chat! ti was « conlerably leG than really 
it was; whereupon he ſertles it upon his Marriage, as Subject * to ſo much ; thoſe who derive 


under this Settlement, ſhall redeem according! without to Sum concealed 
1 Fraud, , Sly, TY rey pay 2 


The Deviſce - the Intereſt run in 1 * there 
being 10 J. due for Intereſt, gave Bond for it to the 
Plaintiff, and afterwards chere being 100 l. more due 
for Intereſt, gave Bond for it, and likewiſe for 100 J. 
more due for Intereſt ; 5 the Deviſce of the 
mortgaged Premiſſes died. 
The Defendant his Son and Meir, being about to 
marry the Daughter of one Parry, he went to the Plain» 
tiff to enquire what was due on the Mortgage; and 
the Plaintiff being deſired not to diſcover the Bonds by | 
the Defendant's Mother, and as it was believed 3 6 
Defen· 


5 Thy erm. 8 Iich. ho. 


"Defendanrs Privity, for fear of ſpoiling the Match, he 
ſaid, there was only 50o 7. due, and that all noe 
was paid, and that upon Payment of char, the would 
deliver up the Mortgage. {3 
Parry, upon that agrees to marry 1 E Daughter to thi 
Defendant, and Articles were made for ſettling theſe 
' mortgaged Premiſſes upon the Marriage, and the Mar- 
riage took Effect; and now this Bill being brought to 
fore cloſe, and a croſs Bill to redeem. 

The Defendant inſiſted, he ought to redeem without 
paying the 200 l. ſecured by the Bonds, for that, as it 
was ſaid, the taking the Bonds was Payment of the In- 
tereſt, and had turned the Debt into another Plight, 
and the Mortgage was thereby diſcharged of it; or how: 
ever, that the Plaintiff having informed Parry, that there 
was only 500 J. due upon the Mortgage, and in Conſi- 
deration of that, he married his Daughter, and had the 
Lands ſettled, ſhe ſhall not now be admitted to charge 
the Lands, with any more than ſhe then inſiſted to be 
due; and that the Deviſee of the mortgaged Premiſſes 
to the Defendant's Father, was an Entail, and fo not 
chargeable with the Bonds. 

on the other Side, it was ſaid, that che king the 
Bonds for the Intereſt, was only as a farther Security, and 
did not diſcharge the Land; and that the Deviſe was a 

Fee-Simple, and not an Entail. 

The Maſter of the Rolls was of that Opinion, as to 
the firſt, and ſaid, he inclined to be ſo as to the other; 
but was of Opinion, that the Diſcourſe of Barret to 
Parry had diſcharged the Lands from being liable to more 
than what ſhe then pretended to be upon them, and ſo 
decreed a Redemption upon Fayment of the 500 1. with 
Intereſt from that Time, and without Colts, 


Hay 


Hutchin 


— his Death aſſigned to Sarah his Relict (who was intitled ce 


| in Quin Cancellaric. 1 4 13 1 


by Nr * * 


| Hitchin verſus Hitchin has er <p; 


i 


Gans Hitchin, the PlaintifPs Grandfather, trade a 8 1 
gage for 500 Years, which was ſatisfied, and after Man's wife, | 


was in- 


to Dower of by Eftate) and died, leaving Gyles, the Plain- S 


tiff's Father, his Son and Heir; who being indebted made compence or 
his Will, and thereby deviſed ſeveral Lands to his Wite of herDower, | 
Sylveſtra, but did not mention it to be in Satisfaction of ver, © 
her Dower, and deviſed the Reſidue of his Lands to his „* 
Executors till his Debts paid. Wo py OY 

Hlveſtra brought her Wric of Dower, and recovered _ 
her Dower, and 2201. Damages, the Heir brought his 
Bill to be relieved againſt the Recovery, and ſhe brought, | | _— 
her Bill to diſcover the Profits, and to ſer WE Term nr.” 1 
of the Way. eee e | | 

*Twas urged, that this Deviſe muſt 121 in Setisfaddion anc £10 40 4 
of Dower, and that the Heir might have helped himſelf © | = 
at Law, by ſetting up the Mortgage againſt her; and 1 1 
tho he had omitted to do that, yet he ought to be help 'd 43 
here, and the rather becauſe ſhe: is a Plaintiff likewle ; | 
and comes for the. Aid of this Court to be help d againſt 
the Mortgage Term. 
Lord Keeper. ; Sylveſtra's Bill is auly a8 zinlt the Truſ- 
tees of the Father, to have an Account bs the Real and 
Perſonal Eſtate, and to diſcharge the Debts ; vou don't WhereEquiry 
pretend but a' Dowrels, is to be relieved againſt a ſa- vil remove , 
tisfed ge ſo ſhe muſt in this Caſe : Lou don't Mor: ** 
inſiſt upon BY Radnor's/Caſe to be againſt it. The Heir Heir in Fa. 
muſt — againſt the Damages till the Debtz bai Nn 
let a Maſter, ſee when ſufficient was raiſed to pay the | 
| Debts and Defalkt out of the Recovery; the Deviſe is 
not to be looked upon as any Recompence ot Barr of 

Dower, but a voluntary Giſt. | 

Note; It ſeems the Defalcation out 'of the Recovery 
muſt be in Proportion to the * ee receives on 


ee the Jean, u 3þ 
2 „„ *- 
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Caſe 118. «. Fohnf on & ux verſus Northey & al, and 


Blake & al verl. Johnſon & ux & al. 
HE Lady Henrietta Wentworth, who was cee 


Dacre Ra 1 and Heir of the Lord Wentworth, and Gran- 


aſide a Deed 


is 00d, daughter and Heir of the Earl of Cleveland, by a Deed 


hereby a 


Deed 1634 in 1684, ſettled her Eſtate after her own Death upon her 


100k Place, 
being. goed Mother the Lady Philadelphia Wentworth and her Hears ; 
but this Deed was ſecretly made, and always kept by 


and. after 
Land in e her: Afterwards ſhe made her Will, and thereby devi- 


Fe Lands in the 


— Deed be- fed the Eſtate to her Mother for "Life; After wards 
be fold for when ſhe lay on her Death-bed, ſhe called for the 


1 Deed, which till then ſne had kept privately by her, and 


Debts, and a 


Bill broughe debeirel it to her Mother, and told her ſhe gave her "on 


ſold acgord- ſhe had, and ſoon after died. 


ingly; and to 
have the Benefi of th firſt Decree has opened that Decree _ and left the Defendants at Liberty 


LO conirovert It over again. 


| Aſter her Death, the 124% Lovelace, hs was Aunt 
and Heir to Lady Henrietta, and alſo Heir to both the 
Earl of Cleveland and Lord Wentworth, pretended a Title 
to the Eſtate, under a Settlement made in 16 ; 8, and 


_ otherwiſe, 
'Ihereupon the Lady Philadelphia brought a Bill agai ainſt | 


her to diſcover her Title, and to have th Settlement de- 
livered up, as being revoked. 
Lady Lovelace by her Anſwer inſiſted on ber Title, 
under the ſaid Settlement of 1638, and mentioned, that 
the Deed of 84 was unduly obtained, or was a Truft 
for Lady Henrietta, and conſequently for her who was | 
her Heir, and-that the Will was not fairly gained. 
In this Cauſe Witneſſes were examined, and Pub- 
lication paſſed, and the Cauſe heard; and a 
by Default againſt Lady Lovelace, that the Settlement 


o 38 ſhould” be delivered up, and a perpetual Injunc- 
tion ni, c. and no Cauſe being ſhown, that Docevs 


V 
Was . abſc lute, and hgned and inrolled; then 
5 Lady 


ooo Can Celia | 
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Lad y D died, lewving the Lad y obiſon her Gran« 0 


daughter and Hear. 


The Lady Þ biladelphia PE her will, and thereby SS 
viſed all her Eftate, (being the Eſtate 2 to have 


been before ſettled upon her by her Daughter) to the De- 
fendant. Northey, Sir Robert Howard 3 Sir William Smith 
(both ſince dead) and their Heirs in Truſt, to be ſold 


for the Payment of her Debts and Legacies, and the Sur- 


plus to be equally divided between them. 


The Creditors and Legatees of Lady Philadelpbia 


brouht a Bill againſt Sir Henry Johnſon and his Wife, and 
Northey the ſurviving Truſtee, in Lady Philadelphia's Will, 
to have the Benefit of the Decree — by her againſt 


the Lady Lovelace, and that the Eſtate might be ſold, 


and their Debts and Legacies paid. 
Sir Henry Jobnſon and his Wife brought their Bill upon 
their Title, under the Settlement in 38, or as Heir at 


Law, and to have the Deed of 84, and the Will of 


Lady Henrietta ſet aſide. 


Publication paſſed in the Creditor's Cauſe, and then 


” Northey put in a Plea to the Bill of the former Decree, 


and other Matters; but that Plea, upon the arguing, be- 


ing ordered to ſtand for an Anſwer, the Cauſe pro- 


ceeded, and Sir Henry Johnſon examined ſeveral Witneſſes 


= to the Deed of 84, and Will of Lady Henrietta. 
I)!hbe Cauſes coming now to be heard, it was inſiſted 

on by Sir Henry Johnſon, that the Creditor's Bill being to 
have the Benefit of the Decree obtained againſt Lady 
Lovelace, he was not bound by that Decree, * ſigned 
and inrolled, but was at Liberty to controvert all that 
Matter over again, before the Court could decree the 
Execution of that former Decree. 

My Lord Keeper ſeemed to be of Opinion, that the 
Creditors, who are in Nature of Ceſtui que Truſt, having 
brought their Bill to execute the Decree, had opened it, 
and ar laſt, after long Debate, a Trial x was directed, if 

the Deed of 38 were revoked or not. 
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Biethan verſus F reeman. 


HE Caſe was no more than this; a Man deviſes 
Lands to be ſold for Payment of his Debts, and 
* the Deviſees Executors; and the Queſtion was, 


Whether the Debts ſhould be paid in Proportion, or ac- 


cording to the Courſe of Adminiſtration. 
My Lord Keeper having taken Time to conſider 0 it, 
till this Day, now delivered his Judgment, that the 


muſt be paid in a Courſe of Adminiſtration, becauſe 


where the ſame Perſon is Executor and Truſtee, the Land 
when ſold is legal Aſſets, otherwiſe ; when the Truſtee is 


Executor, there they ſhall be paid in Proportion. 
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Fb weilte Hage | Caſe 12, 


N this Caſe one Queſtion. was, Whether teſt an Brac — 2 
ſtate deſcends to an Infant, ſubject to Incumbrances, fan's Mir 
the Guardian muſt or may (without the Direction of en . 
a Court of Equity) apply the Profits to diſcharge the P af. 
Incumbrances, or the Intereſt of them? Or whether quity, pay off 
they ſhould not be accounted Perſonal. Eſtate, and ſo 2 db. 8. 
the Adminiſtrator of the Infant intitled to them, if the K 4 
Infant die during his Minority. | cumbrance, 
The Court held, that the Guardian * without 
the Direction of the Court, pay the Intereſt of any Real 
Incumbrance, and the Principal of a Mortgage, becauſe 
that is a direct and immediate Charge upon the 874 
but not any other Real Incumbrance. | 
Another Queſtion was, Whether a Dowreſs 1 a 4A Downel 
Ri ght to redeem a Mortgage? And: my Lord Keeper de- der —_— 
dan his Opinion to be, that ſhe had, paying her Pro- Hongage, 
portion of the Mortgage Money, and to hold over for til Grid. 
the reſt; and diſtinguiſhed. it from Lady Radnors Cale, ' 
for there, was a ſatiafed Term, and the Huſband had' a 
Power to barr her, by aſſigning over the Term, which he 
did; n here it's only a ps and —_ the Heir. 


de eo al CL IE TIT, Cree ergy 
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Caſe 1. Bros verſus Teffereys. 

2 Vern. 416. 

"ph Caſe was ordered to be made, and was thus ; * Sir 
n Rowland Berkley having a conſiderable Real Eſtate, 
ary og a Fo much indebted, and having no Sen, but ſeve- 


Payment of ral Daughters, made'a Settlement of his Eſtate on him- 


with hover ef ſelf for Life, then to Truſtees and their Heirs in Truſt, 
iken de mar? to fell, and to apply the Mong for Payment of Debts, 


then he mar- 


ries a Daugh- and wr oy Purpoſes mentioned in the Deed, with a Power | 


ter, gives her 
a Portion, of Revocation. 
pb: cove- 


nints, that the Husband ſhall have rhe Eſtate 15007. PLS than IG; after he by Will 


vokes the Settlement, gives the Husband 1 500 J. and dies; this Legacy held to de i in SathefaGion. of of 


the 15co J. ſecured by the Settlement. 


Afterwards he married one of his Daughters to the 
Plaintiff Bromley, and gave a conſiderable Portion with 
her, and entred into a Deed, wherein, after the Recital 
of this Settlement, he covenanted, that if Mr. Bromley 
ſhould be minded to purchaſe his Eſtate of his Truſtees, 


they thould ſell it him 1 500 J. cheaper than any other 
Purchaſor would bona fide pay for it; provided that if 


Mrt. Bromley his Daughter ſold die without Iſſue Male, 


the Dred to be void. 

Afterwards Sir Rowland's Incumbranes being much al- 
tered, he makes his Will, and therein reciting the Settle» 
ment he had made of his Eſtate to be fold, he does by 


his Will revoke that Settlement, and deviſes the Eſtate to 


his Grandſon Green (who was an Infant) but deviſes a 
Term of ten Years therein to his Executors for the Pay- 
ment of his Debts and Legacies, and 
the Plaintiff Bromley, 5ool. to his Wiki 
piece to their Children, and dies. 
The Plaintiff brought this Bill to have a ſpec 


ifick Per- 


formance of the Covenant, and that he might have the 
Eſtate 1 500 l. cheaper than any one elſe wou'd give for it. 
The Defendant inſiſted, that the Legacies deviſed by 


the Will, were in Satiafadion of the Covenant, and had 
examined Wirneſſes to prove's it; and the Plaintiff ex- 


3 amined 


ives 1 500 l. to 
and 100 l. - 


"8 7 c Cancellar: "i e 


a Wirneſſes to prove the contrary, Tos the Wil 


mentioned nothing of the Matter one Way or other. 
At the hearing, it was debated, whetlier = of a 


Proofs eould be read. . 
The Plaintiff's Council urged, they might, aud that 


it was but like my Lord Cheyney's Caſe, where a Man 


deviſes to his Son Johm, and has two Sons of that Name, 


Wirneſſes may be examined to prove which he meant; 


the Defendants would have it preſumed, that this Legacy 


was, in Satisfaction of the Covenant, the Will ſays no 
ſuch Thing, and we would read Witneſſes againſt this 
Preſumption ; and the Cafes of Forſter verſus Munt, and 


Cordell verſus Woden, &c, where i was Laid, Witneſſes 


were read to ſuch Purpoſe. 
Lord Keeper. As e have 6 ſettled ſince my 


Lord Falkland's Caſe, they cannot be read; for it would 


be a Way to introduce Incertainty, and make the Court 
| Arbitrary; and that Caſe was much ſtronger than this, 
for there the Evidence intended to be made Uſe of were 
Letters of the Teſtators own Writing, and yet were 
rejected; and the Evidence was not read in my Lady 


Gainsborough s Caſe to make any Oonſtruction in Law 1 „ 


for the making one Executrix, is a Gift in Law of the 
Perſonal Eſtate 3 but the Proof read was to Ouſt a Con- 
ſtruction in Equity, which has been but a late one, 

neither, that, where a particular Legacy is 9 to an 
Executor, he ſhall be ouſted of the Re | 
The Maſter of the Rolls ſaid, he 48 it was 
plain from the Will itſelf, that che Legacies were ins 


tended to be in Satisfaction of the Covenant ; for it re-. 


cites the Settlement, and revokes it, which is by Con- 
ſequence a defeating of the 15 f but however, a 


Court of Equity is not obliged © Aba, Specifick Exe- 
cution of all Ca or Agreements, be they on never” 


ſo valuable Conſiderations, but will conſider all Circums' 
ſtances, and Sir Rowland's Circumſtances, and the Con- 
dition of his Forrune being ſo much altered, and there · 


N his N ſo much changed, that if a Specifick 


Execution 


W 


Ie Sim 
Execution of this Covenant ſhould be decreed, the | 
whole Will would be defeated ; and therefore he thought 


that it ought not to be executed in this Caſe; and of 
the ſame Opinion wes e Lord D, and diſiiled 


| the Bill. * 


Caſe 122: Taue verſus AS 


2 Vern. 416, 

3 IR Remind Lacy ſeiſed of the Manor of  Pudlicor, 

A Portion of 

4909 f de. made'a Mortgage for 1000, Years to Henry Hepling, 
Lands oa for ſecuring 6000 L and Intereſt, and afterwards by 
Daughter, if Deed and Fine ſettled the ſame to the Uſe of - himſelf 


ſhe married 


S Life, Remainder to the Defendant Rowland Lacy 
and B. to be his Son in Tail, with other Remainders over, Remainder 
Age ef , to himſelf in Fee, and being ſeiſed of ſeveral other 
* Eſtates, moſt of which were Reverſions expectant on 
> pb Eſtates for Lives; and being greatly indebted to other 
bur if ke > Perſons, and having one Daughter, named Arabella, made 
marries ich his Will in Writing, and thereby deviſed the ſaid Lands, 


without ſuch 


Conſenr,then and all his Lands not before ſettled in Jointure to Dame 
| have 1000 J. Arabella, his Wife, and to Sir Edmund  Fettyplace ' and 
Dalghter Charles Fettyplace, and their Heirs upon Truſt, that they 
r ſhould by Sale thereof raiſe Money to pay his Debts, 
Decreed her provided, that upon Payment of Mr. Heylin's Mortgage, 
ſhould fink the ſaid Mortgage ſhould be kept on Foot for ſecuring 
3 the Portion therein after mentioned, to Arabella his 
the Heir, and Daughter, and his other Legacies and . Debts, if the 
ject ro Diſtri- Lands deviſed were not ſufficient to pay the ſame, and 
drang) in- thereby deviſed to his ſaid Daughter 4000 J. for her Por- 
fit ir was tion, if ſhe married with the Conſent of his Wife, and 
end as ſuch Truſtees, to be paid at her Age of 21, or Day of Mar- 
in the Spiri- riage, which ſhould firſt #5 494g ; but if ſhe married 
5 cual court without ſuch Conſent, then he gave her 1000 J. only 
for a Portion, and no more, and made his Wife 0 
| trix, and died. Nd 
Arabella the Daughter died ſoon after us abour 


fix IRE. Ages! 


\ ; 4 * | 


7 Canal "FO 


E Ga 


9 TR 


— Arabella che Widow, iar 
Plaintiff Nutes, aud tock out Letters Ade eee 
Aralella her Daughter, and made her y_ Wl A 
| Husband Mr. Tates Executor ans Deviſcs of. a 


the 4000 l Kd or Se wie ito: e 
Daughter; and alſo to ſo much of the Perſonal Eſtate 


of Sir Rowlandy'as" was not ſpecifically deviſed away 3 
for that he had made Proviſion for Payment of his Debts 


by his Lands, and had, as was pretended, directed the 


Perſon who drew! his Willʒ to give his Perſonal Eſtate to 
bis Wife; but that hel had 1 23 — to do; becauſe, 
he 


;| chat the making of her ſole Euecutrix, was 
pra itbin Law, and bad examined one'Brooks a1 

aca wh the Will, to that Purpoſe 
Mr. 


A. 9 Noch 


his Bilf to ve an Acevunt of r 
Rowland's Perſonal Eftate ; and that he | Cs 


Surplus of it, and for a;Moiety of s 4000, bov3.'! 
| Rowland Lacy the Infant Heir, brought a Gro Bil 
againſt him, Tor an Account, of the Real and Perſonal 
Eſtate | of his Father. (Dame Arabella" 
Life Time born the only acting Tfuſtet )) 

The Creditors: brought weer zl cs be tis 1 ruf 


perforined, and their Debts paid. 17 10 10a 101 Heitz 


An Account being directed to 
having made his Report on 1 | 
my Lord Somers, aſſiſted by the Mater of the Rolls; as 
to the firſt Demand of Mr. Tates's. touching the Sur- 
2 dir Rowland's Perſonal Eſtate, Mr. Brooks's "x 
(which. was admitted to be read) was inſiſted dn, 
and Lady Gainsborough's Cuſe relied on, as à Caſe in 
Point; but as to that, the Bill was diſmiſs d, and the 
Court tock farther Time to conſider of his Demand of 
the Moiety of Arabelld's Portion. 3 but before any Tudgs · 
ment was given therein, the Seal was given to Sir Nathan 
Wright, and then Mr. Ter 00 baye his OW. :- 
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E he Cauſe coming now to be xeheard before Sen 
cer, aſſiſted with the Maſter of Rolls, as to the De: 
mr 4 f the Perſonal Eſtate, the fender Order was Con- 
emed / apl. the Bill diſmiſ ee. 
As to the other Demand of [the Moiety: = Arabeild's 
portion, ewas.infifted; that it was à Legacy to her, and 
might have been ſued for in the Spiritual, Court (cho it 
vere charged on Land) and no Court ud have prohi - 
bited them; and by their LAweit would have bæem ro- 
coveted, tho ſhe dal belong Thun Löns of: ment grand 
where this Court holds Plea: of i Matters / of Eccleſiaſtical 
Oonuſance, they ought ta judge according 0 the' Tivil 
Law; that this Caſe differs from all the Maſs cited on 
the other Side, touching the ſinking of Portions in Lands, 
they being; all: in Caſes: of meat Truſis, wherein the 
Ghantery alone hade the entire Iutiſdiction, and where 
no Suit lay in the Eocleſiaſtical Court for it, and might 
havel given $ foo the Appellant; accatding to the 
Geil Lan 210 1514 Inrigl 1 l 3 
On 1 it Was, ſaid, that the Preckdents 
were the ſane in Hffedt with this, and particularly; che 
Caſe of Pawlet and Puwlet, and no real Difference be- 
tween them 3 and of that Opinion was my Lord Nerper 
and the Maſter of the. Rolls, and therefore, diſmiſs d 
the Bill, as to this Demand ikewaſe, e my Nags 
Was! oEurhot) In the Howe of Lords 
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Caſe 123. 1 Blake verſus Jobnſen 5 6 8 


ONE Deeds having been unduly obtained fm dhe bas | 
One beingin Y Lovelace: ſome few: Months Lahe his Death, which 
Mannes pe being ſenſible of, made his Will, and deviſed all his 


drawn in to 


execute a Eſtate in the Grft Place e e mee 
Conveyance 

of his klare, N e to other es 
after mak dae, | The 
his Will, bind 8 15 | : 
thereby de- 1 
viſes all his Land to be ſold for Payment of kis Debts, his Grdditors indy ſet aſdde the Conveyance, 
having a Right in Nature of an Equity of Redemption, as the Teſtator * had, 2 
r and not aſſignable. x 


1 19 
A; , 


— 


OG AY Roof: wt” > art tur aca by” flog niger 


Ei 


© Ths Creditary ; brought this Elf to de rebeved againſt 
theſe; ds, and fo aye the Lands Ace 19 * 
Payment of their Debts. 4 baftirinai ew off br 
Twas objeded, that if eſe | bans undu ly 
obtained (which, hoes yet this, Deviſe, was but in 
n, . Which: was not an 
e 1 pull have no Benefit | 
bog 1114 10 flol t 91805 od Jon 
Byt it was held. by Lord Hechter and the Maſter pe 
the Rolls, that this is hut wn Nature of an Equity 
Redemption, Which 3 aſſigned, as he bimſelf m. — 


tt 


Ob 


have gomo here to be n Ag 
his Deviſees. | | 
S cite torres hilt ai an rn 10 100 of 1 
17 ron verſus Brit. , eee 1th 
1990 10 — 8 10 Qi * . 213 


TY. Lond: rein De this Calo 
| without Debate, - that-where Lands are deviſed £6 
Truſtees to raiſu Money ſor ſeveral Purpoſes ; and they 
raiſe the out of, the Profits; the Land is t 
diſcbarged, and dhe Perſons N ual, reſort to 
; porn 4, 2710 J 10 * 1011 #8 * 1 Nun“ 1 503 
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T idcombs verſus Bodlington. ©) Caſe 125 


M anti being Colonel of 2 r 
bia Majeſty's Service, enter d into an Agreement 2 
with one Mayer, (who, it ſeems, was a Pammer — the men '& the 


Defendant Boddingtow) for cloathing his Regimen 
* 1 


the Year 1696 the . U was in — ind 

made in the Name of one Chambert, and was, 
fhould furniſh the Regiment with ſuch and uch — 
cular Cloaths,: „ erbat Wed theſe 


4 1 Off-reckon- 
7 — — ot — 2 th hal x aut de in 12 
| greement be ſo as to c t the r owing Year 
2 ſo far diverted, by altering dd Eil: fo Regiment, * ts be applicable worms 


r 


nn | HA tf 


At the making of the Barpain, it Was agreed. between 
1 vu" the Plaintiff, tins the Plaintiff was not 5 


of Poor im If the Ge. 


& "Do Tom, 8 Fill 1700. | 
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de liable in his own Perſon or Ellas for "the Money ; 
but that Moyer was to be paid ont of the Off. reckbnings, 
and he was intruſted by che, Plaintiff to have the Con-' 
| track drawn accordingly. 117 it 18143 boHod. 0 WE. 
When the Contract gebe 6. the Plaintiff, 
him to be executed lie deſired Time to 'adviſe wht by 
Council, ' whether it were ſo drawn, us that he could 
not be charged in his own Perſon or Eſtate, and Moyer 
aſſuring him it was ſo drawn; he thereupon executed it, 
and the ſame Time delivered Mayer an Aſſignment for 
his whole _—_ out of the” Off-reckonings upon the 
Paymaſter ; 2 Virtue of that Aſſnment ere | 
300 J. was receiv 
By the Courſe of Payment in the Army, when an 
Aſſignment is made of the Off. reckoningę for Payment of 
the Cloathing of any Year, if the Off-reckonings of 
that Year are not ſufficient to \conplear! the Piyment, 
he that has ſuch Alſignment, is to receive out of the 
Off. reckonings of the following Year, till his Payment is 
compleat, wo the Regiment in Arrear for their 
Clonhing, the Aſſignment” that was to them that cloathed 
the Army in 1695, was not paid by the Off-reckonings 
of that Year, but took up * Part of the Off-reckon- 
ings of the Year 1696. Fus 
In the Lear 1697, an At 'of Parliament was made, 
which appropriated: the Off-reckonings of the Year 1699, 
to the Payment of the — for that Year only, 
and no other; ſo that 
that Vear, as alle by che Courſe of Payment in the 
Army he would have had; and this Regiment happen- 
ing, juſt at chat Time to be removed into Ireland, and 
put upon a new Eſtabliſhment, Boddingron 1 
prevented from having any further Benefit of his 
n Rl . and was like to loſe 
_y 
| Thereupon conſulting indy bis La e what to do, 
he was "adviſed, that as the Con was, he — 
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Charge the Colonel in his own Right; whereupon he 
brought his Action at Law againſt him, in the Name of 

the Truſtee and Tidcombe, having unadviſedly pleaded; 
that the Cloaths were not deliver d according to the Cons 


tract, the Plaintiff at Law recovered the whole Sum 


mentioned in the Contract. e ä 
 Whereupon Colonel Tidcombe brought this Bill to be 
relieved againſt the Recovery at Lac. by 
Both Boddington and Moyer did by their Anſwer confeſs; 
that they were to expect their Payment out of the Off- 
reckonings, and that the Colonel was not to be charged 


himſelf in his own Right, unleſs he did ſome Way divert 


them, or prevent them from having the Benefit of them; 


and that in Caſe the Off. reckonings of any Year did not 


ſuffice to pay the Cloathing of that Year, he who had an 


Aſſignment on the Off-reckonings, was to receive out of 


the Off-reckonings of the ſubſequent Year, till his Pay- 
ment was compleated ; but inſiſted, that Tidcombe had di- 


verted the Off-reckonings of 1696, viz, by the ſaid Af 


ſignment for the Cloathing of 95 ; and that at the Time 
of the Contract, they knew not that the Regiment was ſo 
indebted, but the contrary to that was proved; and made 
Moyer on that Account inſiſt upon having higher Prizes. 

At the Hearing, it was urged for the Plaintiff, that 


if this Contraft was ſo drawn, as to Charge the Colonel 


in his Perſon, it was a Fraud in Moyer (who was in- 
truſted with the drawing of it) to have it ſo drawn, and 
he, upon the executing of it, affirmed it was ſo drawn, 
as not to charge the Colonel in Perſon, and thereby pre- 


vailed on him to execute it, without adviſing with Coun- 


| fel, as elſe he would have done; that Moyer and Bod- 
dington both knew of the Aſſignment for the Cloathing 
of the Year 05 ; and twas confeſſed by them both, 
2 the Colonel was not to be charged in Perſon, if he 
not 
ings, and that he had done no other Act whatſoever. 
For the Defendants, it was ſaid, they were honeſt 
Creditors, and had recovered at Law, and that a _ 
| TY „ 


ent them of the Benefit of the Off. reckon- | 


v 
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at 


> Mutat. 


of Equ 
Money; that no Parol Proof of the Plaintiff's ought to 


ity, ought not to hinder them from getting their 


be admitted againſt the Agreement in Writing, that the 
Aſſignment to the former Cloathier was an Anticipation 


made by the Plaintiff, and that he 


the Money. | 


Payment of the 


ought to make good 


Boddington does admit by his Anſwer 
the Courſe of Payment in the Army, but ſays, where 
-reckonings is prevented by the Colonel, 


or the Party any Ways hindred from receiving the ſame, 


the Colonel is to be anſwerable; and by the Eftabliſh- 
ment of the Army, the Off-reckonings of every 
are to anſwer and pay the Cloathing of that Particular 


Year | 


Year; and the Off-reckoning of 96 was anticipated by 
the Colonel for the Cloathing of the Year 95, and furely 


one Witneſs to a Parol 


Agreement is not ſufficient to ſet 


aſide a Contract in Writing, and therefore the Plaintiff 
cannot be relieved for more than what is paid, which 


muſt be diſcounted out of the Money recovered. 
Afterwards the Plaintiff ap 


pealed to the Houſe of 


Lords, and the Cauſe was heard by them, but they de- 


layed giving Judgment, on Purpoſe that the Parties may 
agree the Matter, which they did; then the Decree was 
confirmed by Conſent, tho' the Lords ſeemed diſpoſed to 
reverle it. e ee 3,5, 


Caſe 126. | Luke verſus Bridges and Chriſty. | 


Scrivener or 


Attorney 


ts out his 


| jent's Mo- 
ney on a Se- 
curity, which 
he might on 
the leaſt In- 


quiry have 


nd to be 
defective, or 
even where 
he had No- 
tice of Eject- 
ment deliver- th 
ed on a Prior 


Mortgage ; 


= could not 


ble practiſing 


* 


R. Thomas Chriſty (to whom the Defendant Chriſty | 


and others were Executors) had been a conſidera- 


charged in Equity to anſwer the Money. 


| Attorney, and was Brother-in-Law to the 
Plaintiff Luke, who having 10001. out at Intereſt, and 
the ſame being to be paid in, deſired it might be paid to 
her Brother-in-Law Mr. Chriſty, and that he would get 
her a Security for it: Accordingly the Money was paid in 
to him, and he, without any further Directions from 
e Plaintiff, or acquainting her at all of the Matter, 
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in March 1692, lent it out on a Security of a 
made by Sir Charles Bickerſiaff to one Mr. Robert Marſham, 
| kn ſecuring 250 l. which afterwards was increaſed to 


11004. and was by him aſſigned to the Defendant Bridges 
for ſecuring that . and the Aſſignment was taken in 


the Name of the Plaintiff, and ſhe bad tome of the Title 
Deeds delivered to her, and received 68 J. of the Intereſt 

from Sir Charles Bickerſaff 3 but it fell out that the Se- 
curity was pre-incumpbred, and would: not anſwer the 


The Plaintiff brought this Bill to hand che Money made 
to her, either by the Executors of her Brother-in- 
Law, who had put out the Money, or by Mr. Bridges, 
who had the Security before upon a Re-allignment, and 
had long before brought a Bill againſt Sir Charles Bicker- 


ſtaff to y on the Redemption 1 and a Decree 


had been obtained by Sale of the Eſtate, and Mr. Hun- 
gerford had been allowed the beſt Purchaſer for 600k _ 
Thereupon Mr. Bridges arreſted Sir Charles: u 
Bond, and he was in Priſon in the Fleet ; and”; after- 
_ wards he, to procure his Enlargement, paid Mr. Bridges 
6001. and there remained due to Mr. Bridges at the 
Time of his Aſſignment only 643 for Principal, Intereſt 
and Coſts; and yet the Aſſignment is made in Confide- 


ration of 1000 L mentioned to be paid to him, and he 
accordingly had a Bill for 1000 /. upon Sir Fobn Johnſon, - 


the GoldGnith delivered to him, which was a Fraud in 
him, and he concealed all theſe Matters from Mr. Chriſty, 

and aſſigned this as a good Security. 

Twas e that this was a Fraud, and the Reaſous 


|  infiſted upon and proved by the Plaintiff for Relief againſt 


the Defendant Bridges, were, that he, after the Security 
aſſigned to him, had joined with the Mortgag 
= Part of the mortgaged Premiſſes, which (as was al- 
| ledged) was the beſt Part of the Security; and at the 
Time when he aſſigned the Security to the Plaintiff, knew 
it to be bad, and therefore he ought to _ back the 
* and anſwer the 27 5 
ab 


n his 


or in ſel- 


2 
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As againſt Mr. Chriſty it was alledged, that he by re- 
ceiving the Plaintiff's 1000. became Debtor to her for 
ſo much; and his putting of it out on this Security, 
without ſo much as acquainting her or her Friends, or 
adviſing with her Council, could not diſcharge him of 
the Demand ſhe had againſt him for the {aid 1000], 
that if he were not guilty of a Fraud in that Matter, 
yet he was guilty of a groſs Neglect, not to enquire) into 
the Circumſtances of Sir Charles, who then owed 10,0001. 
upon Statutes, Judgments, Nc. which might have been 
found out if inquired after; that he himſelf was ſo ſa- 
tisfied of his Faultineſs in the Caſe, that he had de- 


cClared he thought himſelf obliged in Conſcience to make 


her Satisfaction, and that he would do ſo (as was fully 
proved in the Cauſe) and volenti non fit injuria, and he 
had left a great Eſtate, and no Debts or Children, and 
had by his Will only left the Plaintiff an Annuity of 201. 
per Ann. to commence after the Death of his Wife. 
 *Twas anſwered on Behalf of Mr. Bridges, that as for 
the Aſſignment being made in Conſideration of 10001, 
paid to him, whereas ſo much was not due to him, it 
was ſo done by the Deſire of Sir Charles Bickerſtaff ; and 
tho the Bill for the whole 1000 l. was made payable to 
him, yet he had only received ſo much as was due to 
him, and Sir Charles had the reſt; that he having been 
deceived in the Mortgage, and taken an ill Security, 
might juſtly get rid of it as he could, and had Obliga- 
tion to diſcover the Badneſs of the Security, which would 
have prevented his ever parting with it; therefore he 
having been guilty of no Fraud, there was no Reaſon to 
charge him with any Part of the Money, or to force him 
to take back the Security. . 4 
_ *Twas ſaid for Mr. Chriſty, that there was no Fraud 
in him, that he had received and put out the Mo- 


| ney at the Plaintiff s Deſire; that he had tranſacled the 


Security merely out of Friendſhip to her, and with- 
out any Reward from any Body, and ought not to be 
anſwerable for the Misfortune, and that to charge 


2 : bim 
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bim would be to deſtroy all Commerce in Relation to Secu- 


rities; for no one would venture to put another's Moneß 


upon a Security, if he were obliged to warrant and make 


it good, in Caſe a Loſs ſhould happen, without any Fraud 


in him; that tho' the Plaintiff had not been acquainted 
with this Security before hand, yet ſhe had given him 
Directions in general to put out the Money, and appro- 
ved it after by taking the Deeds, and receiving the Inte- 
reſt, and had petitioned the Houſe of Commons againſt 
Mr. Phillip Bickerſlaff, who was a Member of that Houle, 
and bound with his Brother Sir Charles in the Bond for 
Performance of Covenants; that what he ſaid of think- 
ing himſelf bound in Conſcience to make her Satisfaction, 
were only Expreſſions of great Concern for the Plaintiff's 
Misfortune, but could not in any Court of Law or E- 
quity oblige him to make her any Reparation, who had 
done her no Wrong; nor did ſhe ſet up any ſuch Pre-. 
tence ducing his Life-time, tho he lived five Years after 
the Money lent ; and he had by his Will given 20 l. per 
Aun. after the Death of his Wife; and ſeveral other con- 
ſiderable Legacies to the Family, which he had no Obliga- 


tion to have done. 


1 * n 


My Lord Keeper ſaid, he did not think that either Mr, 
Chriſty or Mr. Bridges had done altogether; what in natu- 
ral Juſtice they ought. to have done, yet that there was. 
no ſufficient Foundation to charge either of them in E- 
quity. He cited the Caſe of Sir John Foach the Scrivener, 


upon the Mort age of Mr. Jervis, where, tho Sir John 


L bad Notice of De tions in Ejectment, delivered on 
Prior Mortgage, before he lent his Client's, Money, yet 
could not be charged to make good to his Client the 


Money he afterwards lent upon it, ſo he diſmiſs'd the | 


Bill without Coſts; and. this Decree was afterwards affirms: 
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ed in the Houſe of L 
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One I unt ve Ward. 4 


Fine fraudu- / E Defendant Ward had inveigled his Wife-to levy 


lently obrain- 


a, and Rar | | a Fine of her Land to him when ſhe lay on her 
e Piacth Bed, pretending that he was thereby only te have 
pn = ee it for his Life; and a Dedimus was {ent into the Coumtry 


throughout,2 to take the Fine, and the Caption was taken about roo 
Officers who Miles from London, the very Day the died ; and there- 


Cub for fr. fore, becauſe the Fine could not have ſtood; 5 the Parry be- 


ting aſide the; ing dead before the King Silver Was paid, the Writ of 


Fine, or for a 


Reconvey- Covenant Was razed in the Teſte, and made to bear Date 


Hae in 10 Days backward 3 und all other Parts of the Fine were 


at amin. razed like wiſe, and made to correfpond with it; and 


the Examina- 


* the King's Silver was id, and fo all appeared upon the 
SITS Record to have dach done 01 before the Death of the 


| levied, Woman. dete ee or 


This Bill was brought by ber Heir 4 E Se 
ſide this Fine as obtaitted by Fraud, or bo have a Re- 
conveyatiee of the Land; and it was admitted | the 
Defendants Council, that a Fine obtained by 

might be ſet aſide as well as any other Gree; bo but 
to bring ſuch Matter to be examined 
rity, or on Pretence of Razures or Alterations, they ror | 
was without Precedent. If a Judgment had been irre- 
gularly entred or obtained at Law, that muſt be ſet 
aſide in the Court where it was obtained, or not at all, 
and cannot be done by Examination here, being wholly 
foreign from the Juriſdictien of this Court, and of dan- 
gerous Conſequence : And if ſuch Examination could 
have been proper at Law (which it cou'd not) it muſt 
have been only-/ againſt the Officer of the Court, and 
that ought to have been by Petition; and if the Matter 
were proper for Relief, it ought to have been made out 
by Proofs before the Hearing, and cannot be done by 

farther Proofs after Publication. x 


3 


*: 
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On the other Side it was ſaid; This Examination. —_ 
the Parts of the Fine, is only to ſhow. the Fraud, i in oby 
raining it, and can be only obtained here, for tis con- _ 
cerning Parts of the Fine which are only here in this | 
Court, and may be made out after Publication, 1 þ 
only inſpecting the Force of the Records; and tho | 
the Fine —— yet the Uſes may be ſet aſide ; 45 
if Truſtees levy 2 Fine to one without Conſideratian, = 
the Court will, dot ſet alide the Fine, but. orden Re-ognr 15 125 1 
eme of the Land. 
Lord Keeper. "There is 2 great deal of Difference be- | 
tween the Irreg ularity of paſſing the Fine, and the uns 
due and . "Sag of obtaining it; for which 
he cited Greenwood's Caſe, and Hungate's Caſe, 5 G. 
2 Vent. 30. and ſaid, if a fraudulent obtaining a Fine 
could have been relieved againſt here, it would have been 
attempted in ſome of thoſe Caſes; and if it ſhould: be 
examinable here, it wou'd be a great Weakning of Fines, 
and can only be examined here to puniſh the Party thac 
did it Criminaliter ; in Gellibrand's Caſe, where one was 
perſonated, yet the Fine was not ſer aide, but a Re- con · 
veyance ordered; Ne. e the Bill was diſmiſs d. 


ee 


Wray verſus Williams. _ HR 


Term was ſed in Black ave in Truſt, to ind iſ ons 
Mr. Buckley againft Incumbrances that might af. Downes to 
fect White-acre, 1 he had purchaſed ; the Defendant Lav, by net 
Williams brought a Writ of Dower of Black»acre againſt the 7 — 1 
Plaintiff who was an Infant, and his Guardian had let we and 
her take Judgment at Law, without ſetting up the Term, « Purchaſe, 
or taking any Notice of it; ſo this Bill was b rought by far w 
the Infant Heir to be relieved againſt that Judgmene, 
Vas ſaid by the Court, that this Caſe is the ſame with 
my Lady Radwoys, and if ſhe could not be relieved as 
Plaintiff, it muſt be for Want of Equity, and — 
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the Phintif muſt be relieved againſt her when ſhe i is De- 
fendant; I do not ſee any Difference in Reaſon ' betwixt 
2 Tenant'by the Courteſy, and a Tenant in Dower; but 


one has been adjudg'd one Way, and the other anott F 


And my Lady -Radnor's Caſe TE been affirmed in t 
Houſe of Peers, the Authority is ſo great, that I bes 
get over it; and it has been always admitted, that an 
unſatisfied Mortga ge ſhall not ſtand in a Dowreſſes Way, 
but that ſhe may redeem ; but this is not a Mortgage, 
but a Term to indemnify 


tinue ſo; and ſubjes to thats it muſt bei in Truſt for the 
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a Purchaſer, and it muſt con- 
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TR. Kingdom (amongſt other things) was Farmer ge 

of the Hearth-Money under the Crownz®'and his — 
Accounts not liquidated in the Exchequer; and there King" Be. 
were Accounts depending between Mr. Kingdom-and Mr. bis own = 


Debtor, a- 


Hind a Goldſmith, who became a Bankrupt ';/ and after gat view 
his Bankruptcy, but before any Aſſignment made by the od Bank: 


| CO ene an Extent: in did was taken out in the oy was before 


Name of Kingdom againſt Hind; and all his Ae both un > Allignees 
Mas. onal was ſeiſed by been eee 8 


brought their 

r ſhe hs thi in 4d; and det 16 Years P. of the Suls at the 
for eee tion in Caſes of this 
PET for the Exchequer, being the Court of the King's s Revenue, and 
ILA ied, l ul the Debe a — met. and if er aſide here, 5 


The Plaintiff 6" were Aſi of Hits Bankruptcy,” 
brought this Bill to be againſt the ſaid Extent. 
Anſwers were put in, and many Proceedings had in 
che Cauſe, ſo that it had depended 14 or 15 Tears; 
and now at the Hearin ring, the Defendants inſiſted; that 


this Court: had noi] iction in this Cauſe, Wit 26s!" 
ing a Matter nos to the King's Revenue, oughe'to be 
controverted i in the Court of Exchequer (where there is 
* r ; on Court 


* * 


7.4 


Abt 
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debted t the-Kipg, 


Kind have been controverted in this Court, as Caſſel ver- 


Court, and; therefore: will give this Court uriſdiction, 
tho it had; it not: ot 
chequen has à Juriſdiction in ſuch Caſes, ſure this Court 


x had not: a Juriſdichon: the Defendant aug 


a Court of Equity for ſuch Matters) and not in this 
Court. | 

For the Plaintiffs it was: 11 1 w8y this was really 
the Cauſe of the Defendants, and not the King's ; that 
the Farmers of the Heqrth-Money axe not in Trath-i in- 
at leaſt cheye is n lijquidated Debt, 
and that in Reality the Farmers of the Hearth-· Money are 
indebted to Hind, inſtead of his being indebted to them; 
that there are many Precedents where Extents of this 


ſus Brewer, in my Lord Feffery's Time; Cholmley verſus 


Sturt in the Time of the late Commiſſioners, where the 
Defendant who was a Creditor by ſimple Contract of a 


Perſon deceaſed, had preferred himſelf by ſuch. Extenc. 
before other Creditors * a higher Nature, and he was 


decreed in this Court to refund; łhat this is in Nature 
of a Commiſſion o Bankruptcy which iſſues out of this 


burt off Ex- 


— and if the C 


Ws; and if it 


has at leaſt a congurrent Juriſdiction with. 1 
hv to have ta- 


ken, Advantage oft ip by Exception or Demurrer; but 


ought, not ta: be permitted to do it now after fifteen 
Years Bendency of the Cauſe. | 
The Attgrney Ganeral ſaid) W Jag this Chaſe: an I 
original Extent, for the King, as, well: as. this Rxtant in 
did; and *nllit-appears' the King's Debt is ſatisfied; ac- 4 
cording; ta. the.Courle:of- the Bxchequer, this Court will I 
not ſet afide the ſaid Extents : And tis not material that 1 
the Kings: Account is not liquidated; for till this} 0 
are Debtors for the Whole, and the Irregularity of the 
Extent. ought to be; controverted, only im the Exchequer, i 
from where the Extents iſſue, and not here; and the v 


Court of Bxchequer is as ample; a Court of Equity as 
this; ang the OE rang m Tu Court: of- Ex- 
cbewnade rg 
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. EE” this Cane ſhould hold Plea in ſuch Caſes, hb Con- 
eq uence will be, that the Account of all the King's Debts 
may be drawn. hither, for nothing can be done in 'this 
Nl till the Account be taken; and if that were ta- 
ken here, yet the King won't be edachaded: by it in the 
Exchequer, for till the Account be diſcharged fy be 


may take out Proceſs there; and 'tis the Plaintiff's 


own Fatt that he has travelled fo long out of the Way, 


for he was told of it at firſt; the Commiſſioners have 


no other Right than the Bankrupt himſelf had; and 
therefore if he could not have come hither, no more 
can they; and the Court of Exchequer was firſt err 
of the Cauſe by the Extents, and they have a8 

- Juriſdiction in the King's Cauſes, and do —— grant 
prerogative Orders to remove Cauſes out of other Courts, 


where the Conſequence would be to have their Proceed : 


ings examined elſewhere. 

As to the Caſe of Capel verſus — . the Defendant 
there confeſſed there was no Debt, and that he was able 
to pay the King's Debt without Aid; - and there the Bill 
was only againſt the Party that had preferred himſelf, 
and his Simple Contract Debt, and the Decree was on 
2 him to refund upon the Fraud, and did not me 

e with the Extent; but here the Bill is to ſer aſide the 
Extent, and there the King could have had no Benefit of 
the Extent, tho they were Rxtents. in . 


The Caſe of Chblmey verſus Sture is the eee the 
other Caſe, and differs from the pteſent Caſe as the for- 


mer did; and tis found by hel Inquiſition, that amd 

was indebted, and they ought to have traverſed the In. 

quiſſcon if they would have controverted that Matter. 
My Lord Keeper after ſume Time taken to conſider of 


i, dies the Bll; the Suppeſtions whereof) he ſid 


were only that Hyd was not indebted to the King, o 


to the 5 nor Pp to the King; and that ies 


Extents are only a Fra 


to protect the Bankrupt; that 


theſe Matters were not proper before him; nor in his 
power to examine into, being found and of Record in 


the 


1 
, 
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the Exchequer, that it wou'd be to the Prejudice of he 
King; for if theſe Extents ſhould be ſet aſide, the Kin 

| would be deprived of the Money he is in Poſſeſſion of 
by them; that as to any Pretence of Irregularity, that 
was examinable in the Exchequer only; that both the 

Precedents cited, are ſince this Bill was depending; that 
in the Caſe of Sir Hugh Caſſel verſus Brewer, the Defen- 
dant confeſſed that he "had ſufficient to pay the King, and 
that his Debt was not in Danger, and that he took out 
the Extent himſelf. , Cholmey verſus Sturt was a Fraud, 
and an Extent in Aid was never made Uſe of ſo far be- 

fore. The Juſtice of the Nation is diſtributed into * 
ticular Courts, which I cannot confound. 


Caſe 130. City of 8 verſus Richmond, Ader- 
es fey, & al. 


8 ole, for a certain Sum of Money had articled vich 


Perſonal 


. the City, to lay a Pipe, which ſhould not convey 
a Liberty of * than 19 Tun of Water an Hour to StocksMarket and 


bringing Wa- 
ter io the Chea ſide. 
City of Lon- Pp. 


8 Sarge in Hy wth the Corman nh Ori e Hage. & 6 | 
guee | 


ſignee upon an equitable Privity of Eſtate, like the of a Bond. 


The Defendants and one Houghton, who was no Party 
to the Bill, and others, who were not brought to Hear- 
ing, being: acquainted with thoſe Articles between Ader. 
ſey and the City, had determined: with themſelves to take 


| a Leaſe of thoſe Waters from the City, and before the 


Pipes laid, employed Houghton to treat with the City, 

and take a Leaſe of - to himſelf ; but they had a- 

greed among themſelves, that there ſhould be 900 Shares 

in that Leaſe, and that Houghton ſhould have 300 Sharcs 

to himſelf, and the other 600 Shares were to be to the 
other Parties in other Proportions. 

Houghton accordingly treated with the Gity in ki own 
Name, and took a Leaſe of theſe Waters from them for 
51 Vern, ne 26001, Fine, and 7001. per Ann. Rent, 

3 | I during 


and his Aſſig 


other Part, Houghton a 55 
Perſons in Truſt for himſelf, as to 300 Shares; and for 
their own Benefit as to 600 Shares, 
between them before taking the Leaſe. 


> 


- 


per Hour, it did not carry above 5 Ton per Hour, and 
2 Leaſe proved a very hard Bargain, and Howghton fails. 


T be City brought this Bill againſt the Aſſignees of the 
Leaſe to pay the Rent in Arrear, and the growing Rent, 
and to perform the other Covenants in the Leaſe; and 


as againſt Aderſey it was, that if Howghton had not fully 


performed his Articles with the City, he might do it, 


Aderſey lays the Pipe, but inſtead of carrying 19 Ton 


By Indenture of the {ame Date with the Leaſe, and 
made between Houghton of the one Part, and four others 
(two of which were only brought to Hearing) of the 

ro ns. this Leaſe to thoſe four 


. 
#3 
£ * 
* A 


as had been agreed 


that the other Defendants might have the Benefit of 


5 # 1 - 
; 


them. 


they might at Law, or any more than an Aſſignee of all 


the Term, except a Week, Nc. (who therefore would 


"Twas objected, that this being ſuch an unreaſonable! 
and loſing Bargain, onght not to be decreed in a Court 
of Equity, nor ought they to be charged further than 


not be liable at Law to the Covenants in the Leaſe) 


ſhould be obliged in this Court to perform them. 
"Twas further urged,” that there was neither Privity 


of Contract nor Eſtate between the Plaintiffs and Defen- 
dants, and the Leaſe is only a perſonal Contract for a 


Liberty of bringing Water, which the City enjoys un- 
der an Act of Parliament; and if the Defendants are 
chargeable at all here, yet they can be charged only to 
account for the Profits, and not to anſwer the whole 


Rent. . 1 OF 
My Lord Keeper ſaid here is an equal Privity of E. 
ſtate, as in the Caſe of an Aſſignee o a Bond; and as 
to its being a bad Bargain, 7 thought that not material, 
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Caſe 131. 


A. ſeiſed in 


Fee in Right 
of his Waite, 
joins in a 
ine, and de- 4 

clares the 
Uſes to B. 

by Way of 

Mortgage, 


for ſecuring 


15,0001. and 
ſubject there- 
to to the Uſe 


of A. for Life; Reeds to e Wi“! in Fee; n A. acknowledge 


413: " 
for., there: 1 bY ſame 'Reafon that à bad A if fair. 
— rand, ſhould be decreed, as if it had den 
a good one; a. tis plain here was no Fraud nor Sur- 


and without 


prize. in this alc, fora the Indecture between Houghton 


and his Aſh es beirs D ate the Tame Day With the Leaſt- 
and, recites 9 what the Fine n Refit was, and then } 
agrees to divide it into 900 Shares,” Ce. t 9 tal be de“ 


creed, to pay the Rent for the Title P 
make no Decree that they Malle e the payment of + 


it during the Wir for ” they are chargeable no longer 


than the Privity of " Blkate continues; and if che kan 
all 'Bn it over, chat round of o Charge s gone” || 


Blake verſus Sir Edward FF ' 


Din Eduiard Hut heerford ſeiſed i in Right of his Wife of 
the Manor off D. procures her to join with him in 
ae by Way of Mortgage in Fee for ſecuring 15000. 
and the Equity of Redemption thereof upon Payment of. 
the Money 3 is limited to Sir Edward for Life, without Im- 


t of Waſte, Remainder to the Viks and har 


Heirs and Aſſigns. 


the Wife dies, aa A. ſells his Eſtate ſpr Life for 3009 þ to D, n and Heir at Law of the 
Le d Perſon; 


Wife, who had no Notice of the Statute ; and the to a. s 
off the 15,0c0!. and advanced the 3000 J. "'then;D e a Fran s by who had ob Ne. 
tice of C's Statute, makes his Will, and deyiſcs theſe Lands * andi dies üer the Ion held 
clearly that ſhould be preferred to c's Statute; held alſe that Es 8tatüte boat 


ortgage is 


en 


becauſe the wt 4 was bur in Nature of Truſtee for the Son. 


Sir Edwad  alverwards acknowledges aut; of "Oy 
to George Arnold, to whom Sir Jeremy Sambrook is Admi- 


niſtrator; then the Wife dies, arid Autbony Hungerford 
as her Son and Heir. Sir EA Hilferford contract 
ed with Anthony hi his Son, who had no Notice of the Sta- 
rute, to ſell him his Eſtate for Life ih the Manor for 
30001. and accordingly Ant hom procures 3 000 J. more 
tg be ta ct the Mortgage, and the Mortgage to 


by ured he new, Nerd, who paid off the 


11 and farniſhel te 3 to Sir Edward Hun- 
gar 


A toC. for yoor. then 


but I can 


— ann oo 5 


_ ee . il = py 


— 


gerfofh, A 2 the Equity, of Redemption is limited Cao 
Anthony, and be Covenants | to pay the Money ; - and the 
Mortgagee 8 Covenant on Payment of the Money to * 
ſign to him, or as he he ſhall direct, ry I ET. 
Then Anthony acknowledges, a. Statute to one n 
(who, had no. Notice of the 500 J. Statute) and "afte: 
makes his Will, and deviſes Legacies to the Plaintiffe, 5 
and chargeth them on the ſaid Manor, and 'deviſeth** 
the Manor itſelf to Sir Edward Hungerford and his Heirs," 
and the great Queſtion was, Whether Sambrook, who had 
the Intereſt of the Statute. acknowledged by Sir Edwart 
whilſt he was Tenant for! Life, or Melliſh, who ws! 
Conugee of Anthony, after his Diirckble of Sir Edward's 
Eſtate for Lite, ſhould be pre erred in Payment. wa 
Ihe Maſter of the Rolls decreed, that Sir Jeremy St. 
brook's Statute mul come in after the Creditors and Le- 
gatees of Sir Anthony Hungerford ; - and that Melliſh mult * 
come in ipmedineply afc after Anthony's Legacies, by Virtue 
of Melliſbs Statute, Mellijh having e the Declas” 
tion of Truſt; and this Decree was affirmed by * 
Lord Keeper, with the Alliftance of Mr. Juſtice Blencon 
and Lord Chief Juſtice Trevor, pid W AN 
The Reaſons ur urged for. it e that tho neither bad | 
the legal Eſtate, "SF that bet tween two Equities qui Privy 
eſt tempore . . Jure; ; yet that Walke be underſtood 
of bare Equities; but in this Caſe Anthony Hunger 
ford had more than a bare Equity, that the Caſe of 
Smith and Chriſt's Hoſpital did not cotne\ up to this Caſe, 
for there Was a NEED, ſtandin out, to which neither 
Party had a right; bi . b/ Ant 9s Purchaſe the whole 
Intereſt is united in Ri and they: WhO had the legal! 
Intereſt covenanted to akg to n, and are but bis a brat? ap 
Truſtees after Payment of * Mortgage Money, and it 
differs little from the common Caſe,” Where a third Mort- 
gagee buys in the firſt Mortgage 1 DEE himſelf, 
and Anthony „ may make Uſe” of his Name at 
Law, either to defend or recover, Kings may ve a 
Addon at Law againſt them to affign." 1 
1 


De Tom Pal 58 7 1 70t. 


That tho Sir Edward's Equity for Life would have os” 
titled him, on Payment of a third Part, to redeem, and 
the 500 l. Statute was a Charge upon that Equity; yet 
that is liable to be defeated by a nid bent Incumbrancer 
without Notice; but ſuch Purchaſor muſt not be a Ppur- 

chaſor of a bare Equity only, for then the firſt will pre- 
vail ; but Anthony is a Purchaſor of Sir Edward's Equity, 
and the legal Eſtate together, and will have the Protection 
of the legal Eſtate. | 

His Deed of Purchaſe les Notice of the Caſe, and 
that the Mortgage is aſſigned at his Inſtance and by his 
Procurement, and ſo he purchaſes the Benefit of the 
legal Eſtate, together with the Equit7. 

If a third Mortgagee takes only an Agreement of the 
firſt Mortgagee to convey to him, the ſecond cannot 
in ſuch Caſe compel him to aſſign to him, becauſe ſuch 
Agreement was no more than what they might have 
done without any Agreement ; and in this Caſe Anthony 
is not intitled upon the old Equity of Sir Edward, 46 
on the new Equity raiſed on the new Mortgage; and 
he is an abſolute Purchaſor of the Eſtate ſubject to the 
Mortgage, and muſt have the Protection of it; and to 
decree a Conveyance to Sir Jeremy Sambrook, would be 
to decree a Breach of a fair and lawful Corenant and 


Agreement. 


* 132. Jory verſus Cox. 


Ele; Mortgag ee lends Money at 6 . per Cent. but agrees 

at Gl. per | 

che beat in three Months after it became due, that he will accept of 
grees to take 5 L per (ent. 

Tee within thee Months after became due x the Marge fil to pay a the pol | 


| Time, he muſt afterwards pay 6 1, per Cent, 
The Mortgagor did not pay the Money within the 
three Months after it became due; and the Queſtion 


n 0 5k or 6 . * 
: 2 The 


in the Deed, that if the Money were paid within 


1 0 E 1 Ca g 


| The Lord Keeper having taken Time to conſider of th 


Caſe, delivered his Opinion, That Intereſt muſt be pad 


at 6 J. per Cent. for tho this Court relieves againſt un- 
reaſonable Penalties, ' yet this is not ſo, for the Mort- 
gagee might have refuſed to lend his Money under 6 l. 


per Cent. if he had accepted 5 J. per Cent. that might have 
altered the Caſe, for there he had been his own Chan- " 


cellor 5 and if it were to be ſo, that he muſt take 5 I. 


per Cent. yet he ought at leaſt to have Intereſt for the 


Intereſt from the Time it ought to have been paid, for 


_ elſe I take from him his legal Advantage, without making 
him the Recompence which in Conſcience he ought to 


have; and ſo there is ſome Difference between reſerving | | 


ſimply 5 I. per Cent. and reſerving of it, as in this 


Caſe. 10 cannot ſet aſide a Man's An he muſt ** 
6 J. per Cent. 


Note, In this Caſe was cited a Caſe banned Lord 


Hallifax and Higgins, where in ſuch Caſe, 5 I. per Cent. 
only was allowed; but there the Agreement to take 


7 
51. per Cent. was by a diſtinct W ao e how that 


varies it. 


Julie uu Cas. a 133 


Pes 1 Lid Keeper. Tho' a Legacy be deviſed + to bea 
paid at a certain Time, yet it ſhall not carry Intereſt, 


but from a Demand made; otherwiſe of a Debt; and 
cited Robinſon verſus Holmes in C. B. where Lands being gat 


At 


certain I 
ſhall 3 


ary Imre 


deviſed, upon Condition to pay ſuch a Sum of Money i the Time ie 


at a certain Day, the Non-payment at the Day was ad- 
W 10 — without a Demand and Wan, 4 VF 
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Tink Fake) 1701. 


Calo 19 iy-a Randall verſus Bookey. vu 


2 Vern. 425. | | | Ah F 
S.C i. AN Man made his Will, and thereby deviſed Lands to 


viſed to Truſtees, and their Heits, upon Truſt, that they 


Gl, and our ſhall permit his Wife to receive the Profits during her 


Adi vy cn Life; and after her Death, ſhall ſell the Lands, and out 
Sale, swong of the Money ariſing by ſuch Sale, ſhall pay 150 J. to J. S. 


other Sums, to 


pay rohisHeir and 100 J. to the Plaintiff Randall (who was the Teſta- 
and no Di: tor's Heirs) and deviſes one Moiety of a Tally, which he 
— che had upon ſome of the Publick Funds, to B. and the 


Teſtator of Other Moiety to his Wife, and makes her Extcutrix, 


| the Surplus 


of his _ and dies. 


theLand ſhal 


not be turned into Perſonal Eſtate, nor more ſold than is neceſſary to pay the Legacies, and the 
Heir ſhall have the Surplus. 1 I 
The Queſtions were, what ſhould become of the Sur- 
plus of the Money that ſhould be raiſed by Sale of the 
Lands, whether it ſhould go to the Wife, who was Exe- 
cutrix, or whether it ſhould be a Truſt for the Plaintiff, 
who was Heir at Law, or whether the Teſtator ſhould 
be looked upon to die Inteſtate as to that, and the Sur- 
plus go, according to the Statute of Diſtributions, to the 
. Defendant. 1 N 

"Twas ſaid, that here being a particular Sum deviſed 

to the Heir out of the Land deviſed to be ſold, it ſhould 
exclude: him from any more out of theſe Lands, as a 
particular Legacy does .exclude an Executor from the 
Surplus by the Conſtruction of this Court, that theſe 
Legacies muſt come out of theſe Lands, for it is ſo ex- 
preſly directed, and that is not to be ſold during the 
Wife's Life, ſo no immediate Legacy is intended; that 
this differs from all the former Caſes, for there Legacies 
have been given for Care and Pains, which imports they 
are only Trultees ; but here tis ſo expreſſed, and the 
parti Legacy of the Tally comes in only, becauſe, 
when he gives away one Moiety, 'twas natural he ſhould 
_ diſpoſe of the reſt; and they would have read Witneſ- 
ſes to explain the Teſtator's Meaning to be ſo ; but that 
the Court would not admit, 1 The 


OILY: 
8 


In Curia Cancell SET 


The Lord Keeper decreed, an Account to be taken of 
the Perſonal Eſtate; and that to be diſtributed according 
to the former Reſolutions, there being a particular Le- 
gacy given the Executor; but as to the Surplus of the 
Money to be raiſed by Sale of the Land, he ſaid, that 
deviſe was but in Nature of a Mortgage or Security; 
and that the Plaintiff paying thoſe Legacies muſt have 
the Land, tho' he had a particular Legacy  thereout, as 
he would have had all, if it had not been deviſed away, 
as if a Man deviſes Lands to bis Heir for Life; yet he 
ſhall have the Reverſion too. e e 


_ "Heron verſus Hera, un 

Fd roy Bron, made Sir Nicholas Heron and others his 

Executors in Truſt, and died, Sir Nicholas managed 
the Perſonal Eſtate, and kept on the Ledger and Jour- 
nal of Nicholas, and from Time to Time made all the 
Entries in his own Hand; and therein enter'd the Perſo- 
nal Eftate Debtor to Lands bought, naming them par- 
ticularly, and dies, having made Sir Nathan Heron and Sir 
Joſeph Heron his Executors : The only Queſtion was, Whe- 
ther theſe purchaſed Lands ſhould be a Truſt for thoſe 
who were to have the Benefit of Sir Nicholas's Perſonal 
Eſtate? *Twas decreed they ſhohld not; and my Lord 
Keeper ſaid, this was not ſo ſtrong a Cale, as Kirk ver- 
ſus Webb ; for there was a Defect of Perſonal Eftate to 

anſwer the Demand, which in this Caſe there is not. 


Hamell verſus Hunt. 4 | Caſe 136. | 


Man Aſſigns a Term to Truſtees in Truſt, to per- One | 
nut himbalf to receive the Profits thereof during Term fo 


. . * . C . . Truſtees il 

his Life, and after his Death, in Truſt, to permit his Tru to per- 
| | 1 ; mir himſelf 

2 . tWo to receive the 

Profirsdurin 


his Life, and after his Death in Truſt to permit his two Daughters B. and C. their Executors a 

Adminiſtrators, to receive the Profits during the Reſidue of the Term, equally to be divided between 
them, they payin ſo much within two Years to his other two Daughters, . dies, C. Mortgages to D. 
held that B. and C. were Tenants in Common, and not Jointenants by the Intention of the Father, 
which was to make diſtin Proviſions for them. | | 


by 


"PT. 


Dy —— 7 4 1701. 


two. Daughters B. and C. their Executors and Adraini- 
ſtrators, to receive the Profits during the Reſidue of the 
Term, equally to be divided between them, they paying 
ſo much within two Years to his two other Daughters. 

B. dies, C. Mortgages to D. and the only Doubt was, 
Whether theſe two Siſters were Jointenante, or Tenants 
in common. 

'The Maſter of the Rolls held, chat this being a Truſt 0 
of a Perſonal Thing, they were Tenants in Common; 
and that the Father's Intention appears ſo in the Conſi- 
deration, which was, to make ſeveral, and diſtin& Pro- 
viſions for his two Daughters, and the paying of the 


Sums appointed to their two Siſters, makes them Pur- 
 chaſors, | 


* 
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m Can. Cancettants. 6 


Seribblehill * Brett. Ir 4% [Tk aſe 13). 


Ven. 443. 


In. Thomes Thun of Long-Leet, was ſeiſed for Life Pa ; Caſes 


Oxon. and ſeveral other Lands, with Power to make . Tenant 
Leaſes Remainder to his firſt, and other Sons, Remainder ns 66 Us 
to the Lord Viſcount Weymouth. Mr. Thomas Thynn de- for a 2 
5 this Rectory for 99 Years, if three Lives lived ſo bags and g 
long in Truſt for Mr. Thomas Thy of Egham, and ace 
Anno 168 1; and ſoon after his Death, the Lord tion; decrees 
Weymouth made another Leaſe of the ſame Rectory in Find who 
Truſt for the ſame Mr. Thynn of Egham, who N. — pn 
Money, borrowed 2000 J. of the Plaintiff's Inteſtate, Truf for his his 
and theſe two Leaſes were mortgaged to him for ſecurs ir ws urged 
ing of it, and then he died Inteſtate ; and the Plaintiff Cons 
took out Adminiſtration to him, and Mr. Thyns of e. none OTE 
bam died much indebted, and his Wife, (who was a 
Defendant) was bis Adminiſtratrix, the Lives men- 
tioned in the firſt Leaſe died, and 5 po eg that Leaſe 
expired; |... 
In Avoidance of the Plaintiff's Title under * Leaſe 
made by my Lord Weymouth, the Defendants, the Bretts, 
{et up a Tide under a Leaſe, Purporting to be made by 
Uu 


of the Rectory impropriate of Thame in Com. 55 iran 
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it, ; and that, if the Leaſe were re ally made, it — 


—— . 
9 


P⸗ Term. $ Trin 1701. 
Mr. Thomas Thynn of Tongs Ttts m 1681, a little Dae 


his Death, to their Uncle Major Brett, for the Conſidera- 
tion of 3600 J and that t r Uncle had before his 


Death Kr a voluntary — nment of it to them. 


feel on Sk, 


Wont e itt, 


upon a Marriage 1 6 for Major Brert's procuring a 
Marriage between Mr. Ti Lady Ogle, and the 
Proof ſeemed to be pretty vc hom oy 4 Prarie 

The Defendants LM two aft, That the 
Plaintiff had not y fu — f, that the 
Leaſe was made on any 2 Conſideration as they pre- 
tended; and it could not be expected, that after ſuch a 
length of Time as 20 Years, Proof ſhould be made of 


the Payment of the Conſideration: Money, eſpecially by 
the Defendants, who were Aſſignees and Strangers 
that if the Conſideration were not pa 
miuſt at moſt be in Equity, but a Truſt for Mr. Thynn, 2 
Conſequently for his Executors, and wy were not 
Parties to the Suit, 


3 4 
* 4 


id, then the 


" 24ly, That the Plaintiff 3 is not elites: to controvert 


this Leaſe, for he does not claim under or in Privity to 
Mr. Thynn chat made the Leaſe, and was but Tenant for 


Life, and (whoſe Executor muſt be intitled to the Bene- 


fit of this Leaſe, if it be a Truſt) vie en 0g Lord 
Weymouth, who is a Remainder- Man. 

Twas anſwered, That the Plaintiff's Proofs were fu 
ficient, and that a feigned Conſideration was worſe than 
no Conſideration ; for in the latter Cafe it may be in- 
tended a voluntary Gift, and the fancy of its being a 
Truft is idle, *tis a Leaſe ill obtained, and the Decree 
muſt have been, not that it ſhould be a Truſt for Mr. 
Thynn, but that it ſhould be ſer aſide, and then my Lord 
Weymouth would have had the Benefit of it R and ſo muſt 


his Grantee. 


Lord Keeper. If it be a Leaſe for a Marriage Wikis 


it muſt be ſet aſide, being ex twrpi cauſa, and no Dit- 
1 | ference 


CES 


is Fa Fitta 9850: 96 Rania 91 1 
e it was 9997 4 wary pb Pe ons Vers 
dict for the Defendant, and therdupon the Bill wy 
diſmiſsd; but phage td the Lords, they rey: 

the Decree; _—_— * Leale:withoyt:: * to 
e 1 tt . oO Ales ww . 


| 202; od. ooentiainbh 19-1044 
aii F 


ien . 10 "Lak "ow 
Ta) villpe 4-68: rfus Elia VIE Wipe: 1 
FTER hearing of this Cauſe, my Lord"Keeper ors 
N | dered a Caſe to be tated, and ſent to the Juſtices =" 
of the-Common Plæas for their Opinion, which was done n fen 
| _—_— ly, and the Caſe with Few Girlie was as Truf, that 
follows s'': ria 110 1 
That William Phillips * * ul Will — Teſtament dre Elke. 
in Writing did diſpoſe lof his Eſtate in theſe Words, 2d myWiks, 


viz. I give, deviſe, and bequeath all my Houſes, Lands, wy Daughter 
Tenements, and Hereditaments, with their Appurte- the Teſtaror 5 
of 1 Denbigh and fd N 


nances lying in the | ſeveral 
Flint, or elſewhere in the Kingdom of England, to ing 20.08 


well-beloved | Friends Samuel Powel and Roger Teunin . dl 
and their Heirs in Truſt; and to the Intent, that the gr h 
Profits thereof ſhall be equslly divided between Eiisaberb 1 fl 
_— Wife, and my Daughter Martha Phillips, for and 10 0 
uring the natural Life of the ſaid Elizabeth, and after Hers bo the 

ww Death, I give and deviſe the faid Houſes, Lands, C JF Nek, 
to my ſaid Truſtees and their Heirs, to the Uſe of the ae et Helps 
| {aid Martha, and the Heirs of her Body for 1 00 ma with Fond 
ſeveral Remainders over, and dies, fd * Wife Ne ans 


ä dies. Martha 
is ſtill SEP N __ dies without 


: we 8 A Elizabeth is 
King, By th O pinion of all the aſtices of CB. Einsen dud Martha wean bur Tenants in 


by the Statute of Frauds and Perjurler belongs to the pat. 
before that Statute it would have longed the Heit of Maria 
ee of and reſulting to him. 


Elizabeth ſhall have the Moiery of the Profits durin 2 4 2 857 Life, a: he yr of 2 
—— 
| 


of the Telgter, as Profits 


* 


1 A 4 
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">The. fole Queſtion. was, [Whether Bea 0 on are 
Death of Martha without Iſſue, ought by Survivorſhip, 
Implication of Law, or otherwiſe, to have the whole 
Profits during Liſe, or only one Moĩety thereof, and 
the Platt the other during Elizabeth's Life, as Heir 
at Law to the faid William — Martha, as Profits undiſ- 
poſed of, and reſulting to him; and by Certificate of all 
the Judges of C. B. on hearing Council, Elixabeth and 
Martha being Tenants in Common, during the Life of 
Elizabeth ; at Martha's Death her Moiety belongs to her 
Executor or Adminiſtrator, by the Statute of Frauds and 
 Perjuries ſubſcribed \by all the four Judges. 
Note, There had been a Decree for the now . 
dant then Plaintiff to have the whole during Life, taking 
that to be the plain Intent of the Teta; and that 
Decree Was 3 and inrolled, the then Defendant, 
no Plaintiff, did not in that Caſe inſiſt upon any Title 
as Heir; and therefore brought this Bill upon that Title, 
and conceiving himſelf to be intitled to a Moiety during 
the Life af 2 Elizabeth, as an undiſpoſed Wan the ha- 
dex. "ar a nn given her. 


Gale 139. 25 Halcott verſus Markant. 
- fn er WH E Plaintiff's late Father leſt the Plaintiff, his 
wat iw- I Son and Heir, a young Infant, and by his Will 


were made the Defendant's late Huſband and others his Exe- 
org and cutors, and Guardians and Truſtees for the Plaintiff, 
Purchaſe be. and impowered them, if thought fit, to lay out the 
cauſe it to be I on the 


| own Name, Perſonal Eſtate in Land, a 
an i; „ . . 

to the other | 

© Aſetrs the Heir * not follow the Land to make it 2 Tniſt for him, tho* the Executor had told the 


Mother of the Purchaſe he was about to make, and had her Conſent ; and ſo the Executor's Heirs 
wren the Land for want of Expreſs Proof of the Application of wy OT 


 Markant, (who was the ſole, or at leaſt the principal 
Alling Truſtee) being about to ſell part of the Perſonal 
10 Eſtate of the Teſtator, told the Plainrif's Mother of it, 
and that be ſhould have Money in his Hands, and 2 
3 * 


: = 
, 2 1 - - 9 1 ” 
< * wo 
1 * vi 
#- 


» 
* 
* 


22 22 * 


about buying an Eſtate, called Oreſſing · Hall, for the Plain» 
tiff the Infant; and aſked her Conſentg which ſne gane, 
and ſo it was proved in the Gauſe; and nhſterwa s hre 
; bought that Eſtate but took a Conveyance Ari his own 
Name, and no Truſt in Writing ever declared ſop the 
Plaintiff but twas proved in the Gauſe; that he had ſe- 
veral Times de lared, that it muſt be ſold to make the 
Plaintiff Satisfaction, and afterwards he died Inteſtate and 
Inſolvent. 5 rte Zart on Hüttl T 
The Queſtion was, Whether his Heir ſhould have the 
Land; or whether it ſhould be in Truſt for the Plaintiff, 
or be ſold to make him Satisfaction n 
The Maſter of the Rolls was very inclinable to help 
the Plaintiff as far as might be, and ſaid, he thought the 
Caſe of Kirk verſus Mebb did not govern this Caſe; 
for there the Party did not know himſelf to be a Truſtee, 
and had diſpoſed of the Lands; he cited the Caſe of 
Meers verſus St. John, and 4 Inſt. Title Court of Chancery, 
and ſaid, here is a good Foundation for a Truſt, for here 
is a Commencement of a Truſt by the Will in Writing, 
and Markant bad declared, that Greſing-Hall-muſt go to 
ſatiufy the Infant, and why then ſhould not the Lands 
in the Hands of his Heir ſtand charged to make good 
what the Perſonal Eſtate falls ſhort, and perhaps this may 
be a reſulting Truſt, and decreed an Account of the Per- 
ſonal Eſtate. OS | 
But afterwards diſmiſs'd the Bill, as to the Greſſing- Hall 
Eſtate, and ſaid, it was too hard for him, becauſe there 
was no expreſs Proof of the Application of the Trult 


Money. 


Vuachell verſus Jeffrey, e 
ME: Bretton had two Children by his Wife, an ws enen 


terwards he grew into a diſlike of her, and parted Wike's Chil: 


with her, and ſhe had two Children more, which he pr of wack 


X not owning 
X | DEVEL them to be 


: | | his) 10 #, 
a-piece, and no more, and gave the Childten that he owned conſiderable cies, B. and C. ſhall 
in for a Sture of the undil Foſed Surplus, for the Words of Excluſion aha wh ſtrictly. 885 


— — 
Ta wa» 1 


_— — Ao. 
hs 


nents wolhddoa tobe his; be naxried hiceldeſt Duugheer, 
and gave her a conſiderable Portion, and afterwards made 
Bis Will, and gave to the two Children which he owned 
conſiderable Legacies, and then deviſes in this Mannet, 
Hem, 1 will, that my Erecutors mall pay to A. and B. 
the Children of my Wife 10 5; piece, and no more. 
Then he deviſed Legacies to his Executore, but did not 
mention them to be for tile ren: Pains,” ar = 
| Thing to that Purpoſe. 

The 1ſt Queſtion was, Whether: the Racbandde Qeould 
5 have the Surplus of the Eſtate, and it was decreed, that 
they ſhould not, but that it muſt be diſtributed accord. 

ing to the former Reſolutions. 
'2dly, Whether theſe two Children, which the Teſtator 
did not own, ſhould come in for a Share; and it was decreed, 
that they ſhould, for the Words of Excluſion are not 
plainly expreſs d; and ſhall he taken firictly 3 in this Caſe. 
berg kh. 3dly, Whether the married Daughter's Portion ſhould 
reſtare goed be brought into Hotcheporch 3 and it was decreed, that it 
his Ferſonal ſhould not, but ſhe to have her Share with the reft, and 
— 2 . the difference as to bringing into Hotch-poreh, was faid to 
vanced by be between Perſons dymg wholly Inteſtate, and dying 

ge need _ Inteſtate quoad a Surplus. 


= ira the 


Tortion unto Hotch-potch to intitle her to a Diſtribution Share, 
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I Cie CancrtLants. 
i | beate 8 8 
| PAY | 
1 verſus MPI: * 
A Solicitor's 


HE beben in this des bing adi, ke had Gi I 
paid one Nailor, who was his Solicitor in this ported over 

Cauſe, more Money than could be due to him, obtain- 1 
a his Bills referred and tated; nien e 
was done; and upon the Taxation he was: reported to his being a- 


be ove d 601. beyond 
* had a Ne © extat regnats tho? no Bill inf Coutt whereon to gout wel 


Thereupon he moved the Court for a ne exeat Regniim 
againſt Naylor, on Affidavit that he was going beyond 
Sea with my Lord Cornbury, the Governor of Jamaica; 
and the Writ was granted hy the Maſtet of the Rolls in 
the Abſence of my Lord Keeper, tho there was no Bill 
in Court n to d un Writ, 


Caſe 14: : 
Konder verſhs Miller. eee be. = 


| 7 d. died inteſtate, leaving a Wife and two Daughters, ur- . 
Infants, and they became intitled to his Perſonal E- vings V Wife 
ſtate 1 in J hirds, which amounted to 9001. The Widow Daughters; 


\ he takes He: Death 300 J. 
„ e eee in Los and ſettles it to the Uſe _ 
ſelf for Life, Remainder to her own right Heirs ; after | the Death of the Mother and'two Dau 
Flaintiff as Adminiſtrator to the Daughters, brings a Bill againſt the Heir at Law, to have two 
of the 500 “. out of the Land as Perſonal Eſtate, which was decreed * by the Maſter of 
the Ro but reverſed by my Lord __ 


ien 


De Term. & Mich. 1701. 
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takes out Adminiſtration, and within two Months after 
laid out 500 l. (Part of the Money leſt by the Inteſtate in 
his Houſe at his Death, as was proved in the. Cauſe) in 
the Purchaſe of Lands, and the Conveyance was to her- 
ſelf ahd her Heirs; and there was ho Declaration of any 
Truſt in the Deed, nor, wis ſhe ſo much as mentioned 
therein to be Adminiſtratrix to her Huſband. 
Afterwards ſhe conveyed theſe Lands to Truſtees and 
their Heirs to the Uſe of herſelf for Life, and after as 
to one Moiety to the Uſe of one Daughter, and the 
Heirs of her Body; and as to the other Moiety to the 
other Daughter, and the Heirs of her Body, with croſs 


Remainders, with Remainder of the whole to her own 


right Hears, | | Pr 
The Daughters afterwards both married, and died, and 
the Mother died ; the Husband of the ſurviving Daugh- 


ter took out Adminiſtration to his Wife and her Siſter, 


. 


contrary to the Caſe of Kirk verſus Webb. 


and brought this Bill againſt the Heir of the Mother to 


_ - have this Land made Perſonal Eſtate, and to have two 
Thirds of it, as being purchaſed with the Money which 
- belonged to the Daughters to whom he was Admini- 


# 


ſtrator. 


The Defendants inſiſted on the Statute of Frauds and 
Perjuries, and that theſe Lands could not be ſubject to 
any Demands of the Plaintiff, there being no Declara- 
tion of Truſt in Writing; and the Caſe of Kirk verſus 


Webb, was cited and relied on. wo of. 
The Maſter of the Rolls {aid that Caſe did not govern 
this, but ſtood on its own Bottom, and that here was 
an Intereſt veſted in the Daughters by the Statute of 
Diſtributions, and ſaid, it would be very miſchievous to 


Infants, if their Money might be inveſted in Land, and 


that Land not liable to make them Satis faction; and 
therefore he decreed that the Land ſhould ſtand charged 
with two Thirds of the Purchaſe-Money for the Plaintiff, 
and if it were not paid, the Land to be ſold ; but this 
Decree was after reverſed by my Lord Keeper Wright, as 


Neal 


3 
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Neal verſus Harken | 9 
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hn Neal by his Will deviſcs 51. per Ann, to his Ne- 28 

phew/ Thomas Neal (without adding to his Executors 5 72 8 
or Adminiſtrators) to be paid half Yearly during the dg u. 
Life of his Wife, on Condition he behave himſelf civilly Execuro r 
to her, for he was a very led uiſſdlute Man, and made tor.) 9 


his Wife Executrix, and died; and ſhe r ee with king lis the 
the Defendant Hanbury. 5 e 


whom he made Executrix, a Gn the eee inc ily to her. 'By his Dearh 
5h per Ann. Wb | . 


Thomas Nial the W died, ** his Wits * Plain- 
tiff was his Adminiſtratrix, and brought this Bill in forma 
pauperis, to have the Fayment of the 5 . per Ann, du- 
ring the Life of the Executrix of John. -_ 

But the Maſter of the Rolls ſaid this is a Perſonal Be. 
| queſt to Thomas ; and tis upon Condition he demean 
himſelf civilly to the Executrix, which cannot be after 
he is dead, therefore I cannot ne; a new "BOS the 


Bull muſt be . 


22 erte Breavr, © Caſe 144, 


FLEA TEST >: 


Man made ſeveral Executor, who all bwl! in Sale Exe 3 
of the Teſtators Goods, but one only received the is = Des 
Money, and he afterwards became b 8 charged tho! 
Per Lord Keeper, all who acted by joining in the Sale che the 
ſhall be charged ; yet lately before, in 1 the Caſe of Heaton Money re- 
and Marriot, * n had made a Conveyance 0 Abt. #5 
ſeveral Truſtees for Payment of Debts; and they all {of 
Joined in the Sale, — gen only received the 3 
and became 120 9 5 the POE hag not me, pt 


0. : 


Y y e Far 
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F arr verſus Middleton, 


Treats for a Purchaſe with B. and the Lands to be 
purchaſed were incumbred with Mortgages and 
—— ; the Purchaſe- Money being agreed, was re- 
turned to London, and placed in an indifferent Hand to 

be paid in Diſcharge of thoſe Incumbrances, when the 
Quantum of them Thould be adjudged, and Aſſignments 
made; but before that was Tre the Purchaſor died, 


and did not leave ſufficient Aſſets to pay his Debts upon 


Bond. 


The Queſtion was, Whether the Money. denoted as 
aforeſaid, ſhould be Aſſets of the Purchaſor, and be ap- 


plied to pay his Debts, or muſt be applied to pay off 
the Real Incumbrances on the purchaſed Eſtate; for if 
it were to be applied to pay off theſe Incumbrances, 

then the Creditors of the Purchaſor muſt loſe thei? 
Debts ; but if otherwiſe, then the Mortgagees, Nc. wou'd 
be paid out of the Land, by Virtue of their Securitics, 


and the Creditors wou d have their Satisfaction out of 


the Money, and ſo all might be paid. 
My Lord Keeper was of Qvinien, that the Money was 
bound by the 3 and muſt be "_— to Pay off 


the neee 


. 146. "on Werken Baſſet. 


Beten he was Adainifirarer durante e 
Big: 4 of two Infants, and intitled to a Share of the 
Le = Inteſtate's Eſtate in his own Right, brought a Bill for a. 
ſs, and Diſcovery and Account, and proceeded ſo far as to Exami- 
| Suir by fuch nation of Witneſſes, and then got his own Share, and 


A 
tor is — let the Suit drop. 


I 3 | 9 After 


cannot go on therewith, but muſt begin anew, unleſs a Decree to account were had, in which 
Caſe the Infant on a Bill brought for that Purpoſe, may be allowed to go on therewith. 


4 
h 
a 
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de 
E 
w 
v 
ye 


In Curia Cancellarta. 175 


„* i 


After the Infants coming of Age 'twas moved to have 
the Benefit of theſe Proceedings, and to carry on the 
Cauſe. VVV . 
My Lord Keeper thought it reaſonable if it could be 
done, that they might not be turned round to begin all 
anew, but thought the Suit quite dead, and at an End 
by the Infants. coming of Age, whereby the Adminiſtra- 
tion durante minori Atate determined, and afked the Barr 
if any ſuch Thing had ever been done; it was anſwer- 
ed that the like had been done once by my Lord Chan- 
cellor Somers, in the Caſe of Davis verſus Davis, where 
an Adminiſtrator durante minori Ætate proceeded to a De- 
cree and Account before the Maſter; and then the Infant 
coming of Age, and praying, it was allowed to go on, 
though much oppoſed; but here twould not be granted, 
for Daviss Caſe had proceeded to a Decree; and tho 
the Plaintiff there was Adminiſtrator durante minori tate, 
yet it was cum Teſtamento anne xo, which by him made 
ſome Difference; and the Infant there had brought a Bill 
to have the Benefit of the {aid Proceedings, and offered 
to be bound by them. 1 4: ore JOE EAN 


| : | V ie 147, 
Faggard verſus Tag gard, & al, & econt. 2 
. 1 21 : | | rr1age CO». 
R. Jaggard on his Marriage with Mr. Sutton's fare Lands, 
Daughter, in Conſideration of that Marriage, in Conddera- 
and 20007.” Portion, covenants to ſettle certain Houſes Portion, on 
particularly named in the Deed, and all other his Free- Life; Re- 
hold Eſtate, to the Uſe of himſelf for Life for her Join- Sei flt and 
ture, then to the firſt and other Sons of that Marriage gtber Sons in 
in Tail Male; and for Want of ſuch Iſſue to the Dan ale to 
ters in Tail Male, with Remainder to himſelf in Fee; js in Tal; 
2 4 . 15 i and Remainder to 


A ; \ 4 LETS | f , 2 ; himſelf in 
Fee, with a Power of Revocation reſerved to the Wife's Father then beyond Sea. The Marriage is 


had, and a Daughter born, and the Husband being taken ſick, 15001. to his Daughter ; 
and if his Wife (being en/eint) ſhould have a Poſthumous Daughter, ſhe to have 500 Ut of the 15007. 
and if either died before-21, or Marriage, the Survivor to have the whole; and gave all his Lands 
to his Wife and her Heirs, and the Surplus of his Perſonal Eſtate, after Debrs paid, to his Wife, her 
Executors, and makes his Wife Executtix: Then another Haug ter is o_uy and the Husband dies 
without any Ahkeration of his Will; or any Settlement made. 

vith a Power of Revocation to the Father; and that Legacies be likewiſe paid the 
youngeſt Daughter being a Poſtumous Child, within the Intent of the Will. 


the 


| that a Settlement be made, 
Children, 


"IF 


176 
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andi if either died before 21 or Marriage, 
to have the whole; and gave all his Freehold Eſtate to 


Neceſſity 


mY in the Deed was a Proviſo that Mr. Sutton the Wife! 8 


Father ſhould have Power by Deed, &c. to revoke all 


the Uſes; he was a cred and at that Time be- 
youd Sea, where he lived a long Time. i 

The Marriage took Effect, and he had Iſſue a Daughs- 
ter; and his Wife being again enſeint with a Child, he 
was taken ſick, and as | his Will, and thereby deviſed 


1500 L. to his Daughter; and if his Wife ſhould have a 


Poſthumous Daughter, ſhe to have 5001. of the 1500]. 
> the Survivor 


his Wife, and her Heirs, and the Surplus of his Perſonal 
Eſtate, after Debts paid, to her, her Executors and Ad. 


miniſtrators; and if the Perſonal Eſtate was not ſuffi- ; 
cient” to pay his Debts, the Real Eſtate to 


with them, and makes his Wife Executrix, and hath | 
another Daughter born; and then dies without any Al- 
teration of his Wall, and+ without making any Settle- 
ment purſuant to the Articles. 

The Widow inſiſted, that no Settlement ought to be 


made; for that, if it had been made, her Father might 


revoke it, and ſo her Huſband would then have it free, 
and have Power to deviſe it, and therefore ſhe was well 
titled to it by the Will; and that theſe Legacies ſhould 
be intended to be deviſed in Satisfaction of the Settlement; 
ard that it muſt be ſo intended, for that they had no 
other Real Eſtate but that which was covenanted to be 


ſettled, and that they muſt either accept them ſo, or not 


have them. 

She likewiſe inſiſted, that the youngeſt Daughter be- 
ing born in the Life-time of her Father, was not a 
Poſthumous Child, and therefore not entitled to the 
500 l. and the Childrens Bill was to have the Settlement 
made, and to have their Legacies. 

They inſiſted, that as the Will did not mention thoſe 

acies to be in Lieu of the Settlement, there was no 

to think he ſo intended, r he was to have 
the Reverkon 1 in Fee of the ſettled Lands, and that was 
3 ſufficient 


b ds : 
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ſufficient to ſatisfy the Words of the Will, and was 


valuable too, for if the Infants die before 2 r, ſhe will 


have it; or if they ſhould live to that Age, yer during 


the Mother's Life, they could not ſuffer a Recovery to harr 


it; beſides, they had no Proviſion during the Life of 


the Mother; and therefore *twas reaſonably to be intended 
he meant theſe Lepacies for that Purpoſe, for their better 


Advancement in Marriage; for by the Settlement they 


were only to have aRemainder in Tail, and the Husbard 
would have nothing, if his Wife died before ſhe could ſuf- 


fer a Recovery; which could not be during her Infancy, 
nor during the Life of her „„ rr 
This Cauſe was heard before my Lord Chancellor 


Somers, and as to the firſt Point, he declared, the youngeſt 


Daughter, tho” born in the Life of her Father, to be a 


Poſthumous Child within the Meaning of the Will, and 
well ie foo on nn 7 ht prope 
But as to the other Point of the Settlement, he re- 
ſpited bis Judgment, and directed a Letter to be wrote 
to Mr, Hutton, to 
Settlement, | | 3 
The Cauſe coming on this Day before the Lord Keeper 
Wright, upon the Point of the Settlement, he ſaid, he 
would not Decree the Legacies to be in Satisfaction of 
the Settlement; and therefore decreed an Account of 
the Perſonal Eſtate, and the Infants Legacies to be put 


out by the Maſter, ſubject to the Contingencies in the 


Will, and that the Settlement ſhould be made Purſuanc 
to the Articles, and there was to be à Proviſion in it for 
/ COTE OO 
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„ Halford 


know whether he would revoke the 
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+ of the aſſigns the Judgment to B. and P. 


s 
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Ciſe 148, Halford verſus Byron. 
Lage | Was bound to B. in 10001, for Payment of. 4804, 
of 001. . afterwards 4 being robbed of 495  Guineas, B. 


5001. after rocks his Money in Danger, and preſſed 4. for it, 
hi Surry ' who got C. his Brother · in · Law to be bound with him to 
5 1 61250 B. in a 200 f. Bond, to pay 100 4. and Intereſt, as 4 
n farther Security for ſo much of the 480 J. Then Al. brings 

3 Se- an Action againſt the Hundred, and recovers 540 l and 
(bis own Attorney) 
ou * towards Satisfaction of the Debt; and the Sheriff paid 
Judgment to ſeveral Sums to B. and 80 l. Part of the judgment was 


B. of 500 | 
cowards ar id to A. by B's e 2: and if this ſhould be reckon'd 
ther ore as paid to N. at leaſt fo a to exonerate 0 oy Fane was 
Debt, and B. the 7 
receives ſe- 

veral Sums on this Jugment ; and A. by the Conſent of B. receives 19 U alG of . 
ſecured on this Judgment, 2 ſnall not go in Exoneration of any Part of the M ney ſecured byte 


200 J. Bond, as it would do, if 5. had aftually EAN to 4. 


My Lord Keeper held, that it ſhould not, Lewy 
that this Aſſignment of the Judgment, was bur as a farther 
Security for the Money due on the 1000 J. Bond; and 
as the Obligee had got it, ſo he mi ight releaſe or diſ- 


charge it, as he thought fit, and the Surety is not hurt 


by it; otherwiſe it would be, if the Money had been 
once actually paid to B. and after, lent Kh ro 4. ſo 
decreed an Account to be taken of what due on the 
1000 J. Bond, and what due on the 200 J. Bond for 
Principal, In terelt, and Coſts, or ſo much leſs as remained 


due on the 1000 J. Bond, and the 209 Bond to bs 
delivered up. 


2 vers 70017 rey & al, ; Eeuune kes 15 
John Cwift. 


N. Le: Bond Debts before Maney, on 8 A Decre 
his 


equal to a 


Teſtator. Fer Cur. clea rly he — at 
8 thoſe Payments in his Account, * 


* the n Nan 1 Os _ a 1 at 
e een, 


e Nabe Dryden, uh oo Og 
Ran Clerk and one Founds, were Partners in the Executor of 


a Mercer; Clerkſon is indebted by Bond to mf tn 


3 Hopran in 2000 J. to which the Plaintiff was in» fag Sa. 
titled as his Repreſentative, and in 1300 J. to Dryden the the Debr ö 
Defendant's Teſtator, for which he and Sounds were bound. fra fee, 


Clerkſon made his Will, and thereof Dryden and another becauſe he is 
Executors, and deviſes his Lands to. them, and their the firſt 


Heirs, Share and Shaxe alike, to he, ſold for Payment ow 7 


his Debts, and died; they employ'd the . Part of Bond 10 Oy 
his Perſonal Eſtate in paying off à Mortgage of 2000. nd makes 
charged on the Real Bſtate deviſed for Payment of Debrs; E 5 Executors, 
but kept it on Foot, and took an Aſſigument thereof to then 4 
themſelves ; and Clerkſon . 
en Maney due to (leriſn. 40 in this 


Caſe C. can- 


f the firſt T & his E by Sur- 
Trp) a thy and the oa Rao rowing Reins > beak of eee — hin 


The plantiff 3 his Bill 8 the an of 
Clerkſon for a diſcovery of Aſſets, and to have a Satif- 
faction of his Debt. n 
tain out of the Real Eſtate when ſold, and alſo out of 
the Perſonal Eſtate to pay his own Debt; the Cauſe pro- 
ceeded to hearing, and a Decree for an Acconmt; but 

before any farther Proceedings, Dryden dies, having made 


his Will, and the Defendars Dryde hi Wife, 8 


Executor of 


alſo a Bond taken 4 


e 
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(who m was before Executrix of nds). and the Cauſe e was 


revived againſt her. 

For the Defendant it was ; infified, that the Möigege 
bei og paid off with the Aſſets, which Dryden her Teſtator 
might have retained towards his own Satisfaction, and 
the Mortgage being kept on Foot, they in whom it is, 
ought ſurely in a Court of Equity to be looked on as 
Truſtees for the Defendant for any juſt Demand he had 
on the Eſtate, or paid off with Aſſets, which he might 
have retained; and ſo it will be for the Real Eſtate too, 
if Dryden 2d the other Executor were Tenants in Com- 
mon, as it was urged they were; and that a Court of 


Equity could not take them from them till they were 


paid, the Reaſon of Retainer by an Executor, is, becauſe 
he cannot fue himſelf, and the Reaſon, as to the Heir is 
the ſame, and the Law muſt be ſo to, tho' there 1 is no 
Inſtance of it. | 
For the Plaintiff, it was inſiſted, - that th Dekan, : 
as Executrix to the firſt Teſtator Clerkſon, cannot pretend 
a Right of - Retainer, for ſhe is not his Executrix, for 
her Teſtator was not the ſurviving Executor of Clerkſon, 
but the other Executor, who is ftill Living ; and the 
Words of the Deviſe of the Real Eſtate do not make a 
Tenancy in Common, and then ſhe has no Capacity of 
retaining; it was agreed, Dryden might have ated, 
but was not forced to it, nolens volens, as was ſaid on 
the other Side, tho prima facie, it might be looked on 
as a Retainer. The Teſtator deviſed the Mortgage to be 
paid off out of his Perſonal Eſtate, and then to be ſold to 
pay 2000 l. to his Grandſon, which they have done, 
and therefore, pro tanto, have renounced their Right of 
Retainer ; and this Debt for which the Defendant would 
Retain, was the Debt of Founds, as well as of 'Clerkſon, 


they being Partners and Co-obligors, and ſhe is Executrix 


of Founds alſo, and hath Aſſets of his to pay, and there- 


fore could retain only for a Moiety of it. | 
Lord Keeper. An Executor of an Executor may Re- 
tain, but not in this Caſe; the Land being deviſed to 
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the Executors, Share and Share alike, makes, I think, a 
Tenancy in Common ; but here the Executor of the Exe- 
cutor, is not the Executor to the firſt Teſtator, and there» 
fore cannot Retain, and the Perſonal Aſſets are go 
and the Queſtion is now, as to the Real Eſtate, and i n 
uity all Debts are equal; and therefore, if you you my 
come here, you cannor prefer) yourſelf, and a Court c 
Equity will never aſſiſt a Retainer; and theſe being only 
Equitable Aſſets, you ought. not to retain to pay all, but 
only a proportionable Part; and as to the Bond, you 
are a Truſtee, and therefore that muſt follow the ſame 
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* Ward verſus Lant. 

3 rn R. Andrew Lant had four Daughters, and in 
us of -. 1673 made his Will, and deviſed to one 1000 J. 
one of his and by the ſame Will deviſed to them 1 500 l. a- piece 
— any for their Portions, which laſt Sums of 15001. were to 

| Condition, be raiſed out of a Real Eſtate, deviſed by his Will for 


and payable 


immediately, that Purpoſe ; afterwards he marrtes one of his 
— 4 to Mr. Francis Lane, and gives her 4000 J. Portion, and 
a. and ed afterwards executes a Bond of 5000 J. to another Daugh- 
tobe made to ter, but kept it by him, and it was found amongſt his 
mn” Papers after his Death, and there was ſome Proof in the 
— 2 5 Cauſe, 72 this Bond was entered into to defend him 
Kg Dau from paying Taxes for his Money ; and there was ſome 
| by Will gives Proof 1 likewiſe, that he had told his Daughter not long 
al hi Daugh- before his Death, that he intended her the Benefit of the 
rers,and qe Bond, it was plain he had forgot his Will, for he died 
decreed to be Hot till 16 943 and had often ſaid, he had no Will, and 
fr abde. Twas not found till ſome Years after his Death, by the 
ſaid Will he bad given his Wife (whom he 1415 {ole 
Executrix) ſome Legacies, but had made no Diſpoſition 
of the Surplus of his Eſtate. And the ſeveral Queſtion 


that were made in the Cafe were, 


: = 
| : 1ſt. 
* * 


88880 


. C a e 


r 


1 A 


2 


0 he Whether this Bod ver io" e p r to. * 
Daughter, or to be Tet ms 
24h. If it Were to be paid, whe n, 
be taken as a Bätisfaction of the Legicies derived tö Her, 
ot a Revcation of the Will as to thetn, än Whether 
the unpreſerted Datiphiter ſhould be made equal out af 


made it} this Cafe.) 
34h. If there ge” A Dita ben 0 who 


his 4 And is ade Exectitfix, and the Surplus 
not a and where 4 Stranger id; and if ſhe ſhall 
not have the Butplus to her G. Uſe; tho & Stranger 
mould not, Eſpecially in this Cale, when the Will was 
mike in TTY And the Cotirſe of diſtributing the sur- 
plus not a till long after, and therefore not to 
be carryd on in Equity, te take it from the Widow, 
when the Law _=— not ſo at that Time. 

My Lord Keeper wits of 


ho Uſe ſhould bs made of it, for the Bond wis without 
any Ooridition, and payable immediately, ard he always 
kept it by him; and therefore, if ſhe had got it from 
him, wel put it in Suit sgainit Hitt in His Lise Time, 
he thoug 1 would have relieved him againſt it; 
der bei he * d 
equal, and equality is the b higheſt Equity; and the Daugh- 
ter hefſelf took "the Aua to be offly t6 protect him 
from Taxes ; and being voluntary; FA ofily dene for 
chat ſpecial Purpoſe; tis 4 Trait for Himfelf, 48 this 
Caſe is, and therefore decrerd it to be fer ande, this 
Daughter being equal to tfie reſt without that Bond. 
As to Mr. Lanes 4000 . Portion, that muſt be taken 
to be a Satisfaction of the 1500 J. given her by the Will 
for her Portion, and a Reydcation of the Will, pro tanto, 
but as to the 1000 l. Legacy, that being a general Le- 
Ran given'by the Will, Mrs. Lane muſt have it, notwith- 
nding the 4000 J. given her for her Portion; and the 
Perſonal 


e bag 


the Butphis before Ay Diſtribiition ( any wete to be 


Opinion, that tho? there as 
no Fraud or Cirtunwentiom in obtaining the Bond from 
Mr. Lam; yet that it appeared to be his Intention, that 


ared, that he infentled his Daughters | 


264 
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Cuaſe 152. 
212 Vern, 429. 
8. C 


A Will of 


Land wrote 


by the Teita- 
tor, and pub- 
liſhed in = 


Preſence of 


three ſeve- 


: ral Wit- 


neſſes, at 


* three ſeveral 


Times, and 
atteſted b 
all at the {aid 


Perſonal Eftate ſhall not go to eaſe the Real Eſtate of 
the Legacies charged on it = the Will. x 
Decreed likewiſe, that the Widow muſt diſtribute 4 
— Lo for tho the Law was taken otherwiſe. at the 
making of the Will; yet by ſubſequent Reſolutions, the 


Law is . e otherwiſe, and here is no Circumſtances 


interven d to alter the Judgment of the Court to what 
the Law was taken to be at that Time, as the dying of 
the Teftator at the Time of the Will. 

As to the Hotch-potch, he could ſee no Reaſon againſt 
it; and therefore the Portion muſt be brought in, and to 
the Daughters have the Benefit of it, but not the Wife, 
and 1500 J. coming of the 4000 /. coming out of the 
Land, this is only 2500 l. to WOE FP FIN 


Cook verſus Parſons. Dries: 


HIS was a: Bill of Review to reverſe a Dectee of 
my Lord Nottingham in 16823 for Sale of Lands 
ſubjected by the Will to the Payment of Debts; the Lands 
were deviſed to Truſtees, and their Heirs, to ſet and 
Farm let, and out of the Rents (without ſaying and 
P:ofits) to pay his Debts, and all his Debts and Lagoon 
being firſt paid, he gave the Surplus to FE $. 


reſpective Times, in the Preſence of the Teſtator, ſufficient within the Statute of Frauds ; 


5 the 
cient, G. 


e Wag ee Pi of e 


This Will was wrote: with the Teſtator's own Hand, 
as was proved, and publiſhed in the Preſence of three 
teveral Witneſſes, at three ſeveral Times, and they all at- 
teſted it in his Preſence; but he did not Sign it in the 
Pieſence of the ſecond Witneſs ; but only owned the 
Signing to be his Hand, and deſired him to atteſt the 
Will, as was proved by that Witneſs. 

1 be Teſtator died, leaving an Infant Peir, . and the 

Land was decreed to be ſold, and no Day given the 
Infant to ſhow Caule : en ib Thy Oliefluns to the 
Lecree were, 


3 | if 


* 2 e Clin” 


"th That this is no good Will within the pl 8 
Frauds and Perjurics, becauſe not atteſted by all the Wit - 


neſſes at one Time, and that one of them did not ſee 


the Teſtator Sign, but only own that it was his Hand. 


24h), If the Will had been well executed; yet the Words ee 


of it were not ſufficient to ground a Decree for Sale, being 


only to Let and Set, and out of the Rents, without 8ay - 
ing and Profits, to pay, Nc. 3dly, That tho the Words hal 


been ſufficient to bear a Decree; yet the Infant ſhoull 


have had a Day given wy to ſhow: chase when he ö 


came of Age. 


My Land Keeper held:a:Pyblicitian. uf a Mill befiee 


three Witneſſes, tho' at three ſeveral Times, good within 


the Statute, - and thought the Writing the Will with the 
Teſtator's own Hand, a ſufficient Signing within the Sta- 


tute, tho not ſubſcribed nor ſealed by him, but doubted | 


whether owning the Subſcription to be his, was ſufficient ; 5 aan 


but the Validity of the Will is a Queſtion at Law, and 


therefore ordered it to be tried. 


As to the Words Let. and get, 4 ous! of he 2. 


to pay, he held them not ſufficient whereon to ground a 


Decree for Sale, but the ſubſequent Words, that after 


his Debts and N paid, it wal be to the Trullees, 
were ſufficient. * 
There needs no Day be given the Infant, becauſe 


the Land is deviſed to the Truſtees, ſo nothing deſcended 


to the Infant, and there was no Decree againſt ' him to 


join, and the Truſtees might have ſold without coming 
to the Court for Direction; and yet if they do come, 


it may be a Queſtion, if the Infang Heir ought not to 


have a Day to ſhow Cauſe; but he thought i it nut needful 


in this Caſe, becauſe nothing deſcended wü e 
there ne ene me zinc Una col 
Tt Farming * 1 Fan n of A 
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Caſe 153. Bente, veiſſt oj & at 
A Father in Treaty of Marriage was held between the Defen- 
Cn. dant Richard  Baskerville, the Plaintiff's eldeſt 


A Son, and Jane his Wife, formerly the Wife of Raymer ; 
Son's Mar- and the Defendants affirmed ſhe had 2600 J. Fortune at 


riage as the 


Wite's Por her own Diſpolal, and thereupon the Marriage was 
cles to ſerrle agreed on, and Articles entered into, whereby it was 
Foo a Vear recited, that the Defendant Fare had a Fortune of ee 
riage; and it which was to be paid the Plaintiff (without ſaying b 

diſcovered, whom) and in Conſideration thereof, the Plaintift did 
—_ » ta" Covenant with the Defendant Gore, Uncle of the De- 
the Fark fendant Jane, that he would within fix Months after the 


2 e, on Payment of the 2600 J. ſettle certain Lands 


to make a 


for the 16001. in the Articles mentioned, and ſaid to be 600 J. per Amt 
only in s. Value, on the Defendant Richard, for Life, then 2 50 ,. 


portion to 


what he was per Ann. Rent Charge to the Defendant Jane for her 


to have made 


for the 6001. Jointure, then the whole to the Iſſue of that Marriage 
ad not 9 in Tail, wich the Remainder to the right Heirs of Richard. 


the 600 J. per 

Ann. 10001, worth of Land, viz. 501. per Am. as was urged he ſhould ; for thei by the ſame 
Reaſon, if ſhe had no it 17 that only 26001. ſhould have deducted 
out of the Settlement, be ged to ſettle reſt for nothing. 


The Mao took Effect, and after it was „ ee I 
that 1000 J. part of Fane's Fortune was ſettled by her 
and her former Huſband, Rainer, in ſuch Manner, that 
it would come to the Iſſue of this Huſband (all her 
Children by her former Huſband being dead ;) but it 
could not be paid to the Plaintiff, nor could he have any 
Benefit of it; ſo the Articles were not performed on 


either Side. 
this Bil apainſt the Son eat his 


The Farher brought 
Wife, and their Infant Son, and the Truſtee in the Ar- 
ticles, that the Articles might be performed mutually in 


a ſhort Time, or he be 91 . therefrom, he being 
. on his Part, to aye on Payment of the 
2 $a 44 


6 nnn n 
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It appeared by the Anſwers, that the 1000 J. was * 
ſettled, that it could not be paid to the Father; but the 
Defendants offered, that the Plaintiff ſhould keep 50 l. 
per Ann. Land, out of the en to 12 0 higſelf 
that 10004, 

But that the Plantilf — not wy tc * aid, it 
was only paying him out of his own, and might have 
been with as good Reaſon urged, that if no Part of the 
2600 l. would have been had, the Plaintiff. ſhould have 
kept 2600 J. worth of Land out of the Settlement, and 
ſo have ſettled the reſt for nothing; for in the one Cale, 

as well as the other, it might be ond that the Plaintiff 
had 2600 l. which was all he contracted to have; but 
the Plaintiff offered, if the 1600 J. might be quietly 
paid him, he would make a Settlement for that, in Pro- 
portion to the Settlement he was to have made for the 
2600 l. but the Defendants did not lixe this, but in- 
| ſiſted, there ſhould be only 1000 . worth of Lane kext 
Out of the Settlement. 1 ore "} 902K: 
The Maſter of the Rolls ſaid, „ 
him to do more than make a proportionable Settlement; 
ſo then the Defendants ſaid, = — find ſome Way 
or other to raiſe the Money for the Plaintiff, and the 
| Decree was, that if the Defendants did within fix Months 
pay the 2600./. the Maſter was to ſee the Settlement 
made purſuant to the Articles, or if 1600 l. then a 
5 Settlement, or elle the Articles, to be dif 


Note, By the Articles, the Son was to fn had. the 
Rents from the next Rent Day, and the Father the In- 
tereſt of the Portion; but there having been no Perſor- 
mance, the Maſter of the Rolli — not Decree the 
Plaintiff to account for the Rents, and take the Portion 
with Intereſt from that Time, the Father not being ob- 
liged by the Articles to my . 1 ll A 
Portion paid. abit 


i 
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Cale 154 Del, Wm Fatl of Orford, & 1 
Executors of Ruſſel, who married Lady 
North, Mad. and Executrix of Lord 


. North. Lg 4 
Alter a Bill HE Lord North had nn a kent « Charge to oy 
5 Plaintiff, and covenanted for Payment of it, and 


2 greatly in Arrear, he died much indebted to rn 


luntarily paid 


a Bond Debr, veral Perſons, both by Bond and ſimple Contract. 


on the Account, 2 bs age, 2 Judgment, ee rag and no Diffeec 


in Reaſon, where paid without 
The Plaintiff brought his Bill in hi Toure N 
55 of Aſſets, and to have Satisfaction of his 
Debt. After Proceſs ſerved, and Anſwer put in, Ruſſel 
voluntarily paid a Bond to I. & without Suit: The Cauſe 
proceeded to Hearing, and an Account was decreed. 
ſel died, and the Cale was revived againſt his —— 
only; and the Queſtion was, Whether this voluntary 
Payment' pending a Viize lere ſhould be ned wan on 
111 Account. 
For the Plaintiff, it was inſiſted, "Ry it ſhould et, 
for when a juſt Creditor makes a Demand! in this Court, 
it is not according to good Conſcience not to pay t, 
and even at Law a voluntary Payment to a Creditor in 
equal Degree is not good, after an Action brought by 
another ; and it has been adjudged to be the ſame Thing 
here, particularly in the Caſe of | Foſeph | verſus Mort, 
where Payment on a Recovery at Law, or Action ge 
after a Bill was depending here, was e on 
the Account,” after great Debate. N 
On the other Side, it was ſaid, this tho! a 1 
met be not at Law, after an Aclion brought 
by another; yet an Executor in that Cuſe may confeſs 
Judgment to which he pleaſes, and pay with Safety, 
which here he cannot, nor have an Injunction to ſtay 
the Action at Law. 5 
2 My 


allowed; he ſaid it ſeemed to be admitted, that if the 
Executor had confeſſed Judgment at Law, the Payment 
would have been good; and why ſhould not a voluntary 
Payment, without confeſſing Judgment, be as good. in 
Equity, for there is no Difference in Reaſon; atid if 
Money be to be laid out in a Purchaſe, and ſettled on 
4. in Tail, upon a Bill brought here, the Court will de- 
cree the Money to be paid to him; becauſe if the Pur- 
chaſe and Settlement had been made, he might have dif- 
| poſed of it, tho there muſt have been the Formality of 
a 8 or Fine, yet being in his Power, it is look d 
upon as the ſame Thing; but this is a Point of Conſe- 
1 let the Precedeuts be ſearched, and I will conſi- 
i vl | op 
Afterwards, 3. 1702, this Cauſe came on again, 
and ſuch imo Sala be found, were produced 
on both Sides; and my Lord Keeper ſeemed to be of the 
ſame Opinion as formerly, and ſaid it was an intolerable 


Inconvenience, that an Executor might. be obliged: You, 


cannot oblige a Man to take leſs than his Debt; and 
how then can you ſtop him for going on at Law to re- 
cover it? The Caſe of Foſeph verſus Mott, is a Precedent 
againſt me, but I think that is a direct Change of the 

Law; but I will conſider of it till to Morrow. 


The next Day he {aid he had-conſidered of the Pre. 


cedents, and was bound up by them, and therefore or- 
dered the Exception taken by the Defendants to the Ma- 
ſters Report to be over-ruled, and the Payment (being 
voluntary) to be diſallowed; but he ſeemed to diſap- 
prove of the Caſe of Foſeph verſus Mott, where the 
Judgment at Law was fairly obtained. 
Note ; Afterwards an Appeal was brought in the Houſe 
of Peers from this Decree, © and on the 2 rſt Day of No- 
vember, 1702, the Decree was revers'd, and the Pay- 
ment allowed. 0 in 
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In Cura CANCELLARIE. 
Caſers "Shepherd verſus Rent. 
R. Richard Kent being greatly indebted to ſeveral 


all his Real 
and Perſonal 


= Perſons, 8000 l. of the Truſtees of 


_— bebe and the Earl of Kildare,' and gave them a Note under his 
dies; a Cre. Hand, that for ſecuring the Repayment of that Money 


luder a. wich Intereſt, he wou'd make them a Mortgage of an 


Fer; Eſtate in Wiltſhire, which he then had lately purchaſed of 


and che be Sir Edward Hungerford ; but before it was done, Mir. 
ther Credi- Kent died indebted to ſeveral Perſons by Bond and Sim- 


had not ple Contract, having by his Will deviſed an Annuity of 


rained Judg- 500 J. per Ann. to his Wife, and ſeveral other Legacies, 


their, and deviſed alſo his Eſtate Real and Perſonal for Pay- 


and had a . | . 
Decree for | ment of his Debts and Legacies. 

Sale of IF | | | | 
Eftate, and to be paid their Debts in Proportion. The Judgment Creditor received ſeveral Divi- 
dends, after having proved his Debt before the Maſter, then petitioned for a Re-hearing, on Pre- 
rence that he being a Judgment Creditor, ought to have a Preference before the other pomp monk at 
leaſt out of the Perſonal Eſtate ; but the other Creditors having joined in the Bill, and con 

red to the Charges of the Suit, and ſeveral Dividends being made purſuant to the Decree, the 
Court wou'd not alter ir, and held, that if any Preferences were to be, the Plaintiff ovght to 


bring what he received into Hotth-potch, and that he ought to take either all Law or all Equity. | 


The Earl of Kildare and his Truſtees, brought a Bill 
( againſt the Executors and two others, who were Deviſces, 
and likewiſe Creditors of the Teſtator, to have the Lands 


mentioned in the Note, made a Security for the ow . 


2 


ab AS T ⅛˙ 1A ĩðͤ 


C 


. 


fg; 


— 
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ſhould be ſold, and that out of the Purchaſe: Money the 
Earl ſhould: be paid in the farft Place, and that then the 
reſt of the Credizons ſhould be paid. in = GaialonE dd, 
| The now Plaintiff, and ſeveral achat * tb Plaindifl, 
- who were no Parties. to the firſt Decree, brought Actions 
at Law againſt the Executors upon their Bonds, and re. 
covered Judgment ; and afterwards they and ſome others 
of the Plaintiffs, who had obtained no Judgments, 
brought this Bill againſt the Earl of Kildare and his 
Truſtees, and oval} Kent's Executors and others, ſets 
ting forth their Debts ; and that the Executors-conceal = 
ed the Aſſets, and pretended to prefer other Creditors of 
an inferior Nature; and for that Purpoſe pretended 
that the Earl of Kildare ene ys vans 
his Debt (which was ſecured only by a Note) paid him 
before them, which 3 was obtained by Collu · 
lion, and would not have been ſo decreed, in Calo. 
proper Defence had been made; and they being no Far- 
ties to that Suit, ou ht not to be bound by it, but that 
it ought to be ſet aſide. 

The Cauſe came to a Hearing, and the Court decks 
red they ſaw no Reaſon to alter the Earl of Kildare's 
Dil. ſo as againſt him. The Bill was diſmiſs d. 

Then the Decree went on farther, and ſaid, that all 
the Eſtate of Mr. Ken ſhould be ſold, and the: Money 
brought before the Maſter, and the Creditors ſhould gu 
_ the Maſter, and prove their Debts; and after 
nt of the Eri of Kildare, the Surplus to be di- 
ded amcoght the ˙ rn Be et CAAENN 
and the Plaintiff Shepherd, and the others, who had ob» 
| tained Judgments, went before the Maſter and proved 
their Debts, and as the Money was brought before the 
Maſter, received ſeveral Dividends of the 1 ariſing 
by Sale of the Real Eſtate. 

There bei l a conſiderable Sum before the Maſter, 
which was raiſed by Sale of the Perſonal Eſtate, Shephard 


and 


96. . — e = \ 
\ — e * 
a . — , — — , © 


has — a Bond and a Mortgage for his Debt, and one 


De Tories 577 ha, 1 762. | 


4 — e cler Oreditors, who had obtained ad | 1s, 
1 for a 'Rehearing of the Cauſe, for that — 4 


ought to have given them a Preference before 
thoſe Creditors who had not obtained Judgments, at 
leaſt out of the Perſonal Eſtate, and ſo had the Decree 
done that was at firſt made, on hearing of the Earl of 
Kildare's Cauſe, by ſaying, That after he was ſatisfied, 


222 aprons. ay in « Courſe ꝙ Admin 


Rue 


The other Creditors who had no Judgments, | oppoſed : 
altering the Decree, and ſaid, the Plaintiff and the ray 
Judgment Creditors ought to take all Law or all Equi 


and now they had brought them in here 7 bp Bil 


and made them contribute to the Charges of this Suit, 
and had received ' Dividends — the Decree, they 
ought not to alter it on a Re-hearing to prefer themſehes; 
and that a Judgment obtained after the: firſt Decree 
ought not to avail them; beſides, if the Plaintiffs wou'd 


have Advantage of their legal Preference, they ought to 


bring all they had received by Virtue 1 their Judgments 
into Hotch-potch. 

"Twas replied, that they having a leg Preference by 
their Judgment againſt the Executors, and their Bill be- 
ing only to give them a Preference before the Earl of 


Kildare s Note, which mg not allowed, they ought to 


have been diſmiſs'd. g and their. receiving their 
Shares before the Maſter "ergy the equitable Aſſets, where 
they had no Preference, ought not to prejudice them 


as to the Perſonal Aſſets, where they have a Prefe- 
' rence ; and there can be no Pretence for their bringing 


b. A Man indebted by Bond 
deviſes his Real Eſtate for Payment of his Debts, a Cre- 
ditor / recovers Judgment againſt his Executor, but the 
Real and Perſonal Aſſets will not pay all the Debts, 
ſhan't his entitle him to the Perſonal Aſſets ? 
And ſhall he not. come in for his Proportion alſo of the 
Equitable Aſſets, for what remains unpaid ? Or if one 


any Thing into 


* 


* * 


LL 


* 4 ge. 
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In Curia Cancellari a. 
is worth nothing, ſhan't he make up the Inconvenieneʒ 
of the one by the other, and forecloſe, if not paid? 

Lord Keeper. This Point is not/now before me, and 
if it were, I think, if they would have any Benefit of 
the Equitable Aſſets, they ought to bring what they 
received into Hotehpotch. As to dhe Decree, I am. of O- 
pinion it is juſt, and will nut altet it; when you, who. 
are a Judgment Creditor, bring a Bill wich others, and 
pray a Satisfaction of your Debts, and Relief, I think 
you ought not afterwaxds (when you have made them 
contribute to the Charge) to make Uſe. of any legal Pre · 
feren te. . wil inge denn War x 
| n le bs Cee ”" rſus E re? eln ” 
A Faftor buys Cheeſe for his Principal, and then 8. &“ 7 
A breaks, and an Action is brought agaioſt the Prin- eee 
cipal, and a Recovery at Law; the Plaintiff here endea- in Suflh, by 
voured in the Court of Law to have got a new Trial, . 
but was denied it. Ll # OX MD by K 38147 1 mongers, 
deer brought their Bill for a new Trial in an indifferent County, but the Bill didi d. 
And now this Bill was brought, and ſuggeſted! for B 
quity, that before the Cheeſe was bought, he had coun» 
termanded the Authority of the Factor, and that the 
Defendant had Notice of it (but that was denied by the 
Anſwer, and not proved). Tos H 40 . 3X4 Y 1 211 59"; 
Another Suggeſtion was, that there could not be an 
indifferent Trial in Suffolk, for that almoſt all the Free- 
holders there were concerned in Intereſt, and had de- 
clared they never wou'd find againſt their Countrymen. 
The Plaintiff: likewiſe found out ſince the Trial, that 
the principal Witneſs, on whoſe Teſtimony the Recovery 
Was had, was Partner with the Inſolvent Factor, and ci- 
ted the Caſe of Hennell verſus Kennell, 11 February, 
28 Car. 2. where an Action was brought againſt an Ad- 
miniſtrator, v ho pleaded plene Adminiſtravit; and the 
Trial was brought down by Prouiſo; and at the Trial 
the Defendant being put to prove a Sum of 30 l. paid 
5 WCC eee 
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duced to ſome Cn 
uſually Partialify 


3 the Plaintiff's Original, which not being rooted 
to do, a Verdict was againſt him; yet after finding 
Note, whereby his Witneſs was cd to ſwear that 


the 


Matter, on a Bill broughtthere, a hew Trial was granted: 
And Humphreys, verſus Sir Robert Payton, 11 November, 


15 Car. 2. where a Ragovery 
aſide, on ne Mattex — and affirmed on 


of a 


in a Trial at Barr was for 


Re- 


hearing, 2 May, I Nerſus Hanks, 8 December, 3 Jud. 2. 
Gee Factor, alledging, be fold to him as a Mer- 
chant, and not as a Factor; and Tills verſus Wharton, 


firſt heard here, and- after in the Houſe of Lords, where 


a new Trial was granted after a Trial at Barr. 

Lord Keeper. Bills for new Trials ought to be 1 
pty; the Grounds 
the Jurors, or mew 


to the 1ſt, rag doh is to be by a Ju 


Diſcoveries ; j 
fe Vicineto ; 


if Cauſe, the Venue may be changed 10 Fanother Place, 


re- 


for Relief were 


"an 


Challenges may be allowed, or an Attaint granted, and 
theſe are to be at Law; and the Court where the Cauſe 
is tried, may, if they ſee Cauſe, grant a new Trial, 


which here you have attempt 


ed, but could not prevail, 
and I can't grant a new Trial for Partiality; New Matter 
may in ſome Caſes be Ground for Relief; but it muſt 
not be what was tried before: Nor when it conſiſts in 


— only, will 1 ever grant a new Trial, unleſs it 


Watneſs and Plaintiff at Law were Partners; and if 
Jury had declared they wou'd find for the Plaintif, 


appears by Deed or Writing, or that a Watneſs, on 
whoſe — imony the Verdict was given, were convict of 
FPerjury, or the Jury attainted; and it does not appear 


the 


the 


the 


Court at Common Law would have taken Order in it. 


The Caſe of Gratiam was Matter in Writing; and in 


the Caſe of Humphreys verſus Parton, it does not appear 
what the new Matter was. Ives verſus Hawkes was tried 
in Nuttinghamſbire, and not in Cheſbire, and went without 


Defence; yet à new Trial was denied at Law, 
granted here, becauſe the Right had never been 
but that was not for Partiality. Till, ly verſus Wharton 


3 


but 


tryd; 


dit. 
fers 


Wa Cc oc cc 1 
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fers much. Til'y's Bill was diſmiſs d, and Hbartons Groſs 
Bill came on, and a Satisfaction of the Bond decreed out 
of the Truſt Eſtate that was altered above, and another 
Trial granted, and that went a contrary Way; and Cone 
troverſies this Way will never have an End. 

Note; This was firſt heard at the Rolls, and and, 
and now that Herre e on A ppel. 


14 5 1 b een 
5 s | 13. 
Man by his Marriage Settlement *** A Arts * Aer is 
A raifing 3000 J. for 2 Daughter and Daughters of — 
that Marriage, to be equally divided between them, if = rai 3 
more than one, and to be paid withiy 2 Yeax W — 4 — 
and his Wife's Death. | Fun. 


the Death of che Survivor of the Huſhand and Wie mega per Father deviſes 
the Truſt Lands to make good his Wife's Jointure, and to 1 r hs Daughter's 
the Daughter ſhall not have two Portions of 30oo!. and ge of five Years, 


he Po be raiſed out of Land, it ſhall be raid ae but the Inte- 
ret or Maintenance the Child vas intitle ro ſhall. | 27 "Ie 


Then he by Will ( hav; rg one Nn le his on Child, 
and Heir) deviſes the Inheritance of ſeveral Lands to his 
Wife, to make up her Jointure 3094. per Ann. and fac 
raiſing 3000 4. for his Daughter's Portion, without limit- 
ing any Time of Payment, and deviſes the ſaid Lands 
ſo 2 by the Settlement with the 30001 to his 
Brother. 

The Daughter brought a Bill a aint the Deviſce.of che 
Lands, to have the 3000. or NES but died, 
pending the Suit about five Years of Age 
Her Mother Adminiſters and revives * suit, ard 10 
ſiſted on the Caſe of the Earl of Rivers verſus Derby, 
and that there was no Proviſion for Maintenance for the | 
Daughter, till the Portion became payable, and therefore 
it was payable preſently. 
The Lefendant alledged by his Council, that if the 

Caſe reſted on the Deed alone, the Plaintiff could have 

no Right, and the Will does * mend 1 it; the 3000 l. 


by 


* 


eee. "_ 


___ ——_ — 
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by that is the ſame as the 3000 l. by the Deed,” for 
they do not demand two 30001. and then it muſt 
ſtand on the Deed. * : e 
As to the Time of Payment, the Will having appoint- 

ed no Time at all; but taking it in the moſt favourable 
Senſe for the Infant, it can be conſtrued (being a Por- 
tion) payable only when ſhe wanted a Portion, which 
could not be at five Years old; and this Caſe is upon 
the Reaſon-of all the Caſes of debitum in preſenti ſolven- 


dum in futuro, and ſo within the Rule of Pawlet verſus 
Puawlet, 2 Vent. and the Will was only to better the 
Fund, the Settlement being defective in Value, and is 


plainly not ſubſtantive, but relative to the Deed; and if 


it were, twould be againſt them; for being a Portion, 


and out of Lands, twou'd ſink for the Benefit of the 
Heir; and the Diſtinction between a Deed and a Will 
has been exploded even in that Caſe, 

Lord Keeper. If it had been a Perſonal Legacy, it 


muſt have been paid, and that preſently, tho” the Child 


dies before the appointed Day, or as a Deviſe out of 
Land by the Will, tho' no Time of Payment limited; 
bur here the Will is relative to the Settlement, and both 
make but one Security; and by the Will the Portion 
ſhould have been raiſed in a reaſonable Time, when ihe 
Child came to want it, but not- preſently, tho ſhe 
ſhould have had reaſonable Maintenance. In the mean 


Time tis within the Rule of all the former Caſes, in 


Caſe of a Perſonal Legacy, ble at 21, or Marriage, 
I think the Court Ie Ae Maintenance out aof 
the Intereſt of it, but not expreſly limited otherwiſe in 

the mean Time, and the Bill was diſmiſs'd by the Ma- 
ſter of the Rolls, and affirmed on Appeal, but the Land 
was charged with 100 Marks per Ann. Maintenance for 
the Child whilſt it lived © © 
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In Cura CaNCELLARIE. 


Caſe 159. Bateman verſus Bateman. 
Whether E- 


* Man binds himſelf and his Heirs, and dies, leaving 
giveReliefon a Real Eſtate to deſcend to his Heir, ſubje& to a 
init frm Mortgage for Years ; the Heir aliens the Real Eftate be- 
viſe bein fore a Bill brought; and if the Obligee was relievable 
inrodudtive here againſt the Heir, and Purchaſor, on the Statute for 


= > kh. a= RS „ - _ = 1 
- - 
. K — N =, i 11 
Tz — op = 
Py aw _— —_— ——_— ga 


OY 


; OS preventing fraudulent Deviſes, or if he was to be ſent to 
; Law to get Judgment firſt, was the Queſtion. 


My Lord Keeper thought, that Statute being introduc- 
tive of a new Law, the Relief on it muſt be at Law, 
and held likewiſe, that a Bond Creditor could not re- 
deem a Mortgage for Years, without firſt having Judg- 
ment at Law againſt the Heir, though it might have 


been otherwiſe, in Caſe of a Mortgage in Fee. 


#5" 


v Relief ſur dit Sar. en 


2 2 Curia 0 — 


* we Ah. 
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HE Defendant: being 4 Captain "dil 1 
grees with the Plaintiff to ſell it him for 6004 


wk paid ſuch a Day agreed on between them, and the On; 200 
r = GM. 


by the King for the Plaintiff by that Day, to be Caps Horſe, Foor, 
tain in the ſaid Regiment; and the Plaintiff gave a Bond gon 
for Performance of the Agreement, and à Warrant of 


Defendant agrees to n a Commiſſion to be ſigned 


Attorney to confels e which after Was en- 
tred up. 

The Deferdant quitted his Employment, 40 gots the 
Commiſſion ſigned by the Time, and twas left in the 


due 160 


The Statute 
of Ed. 6. does 
not extend 


Seats Ollie and the Plaintiff had Notice of it; but 


he being defirous to go off from his Bargain, wou'd not 


take it out; and ſo the Captain' 8 Place was given to an- 


other. \ Os). »- 
The Plaintiff bon og ' proſecuted at 1287 on the Judg - 


ment, brought this Bill, and now inſiſted, that by the 
Statute of Edw. 6. againſt ſelling Offices, the Barghia Was 


void, at leaſt by the 7th of . and M. which enacts, 
That every Commiſſion Officer before his Commiſſion re 
giſtred, ſhould take the Oath there mentioned, that he 
had not directly or indirectly given any Thing for pro- 
curing the 
Plaintiff could not do; and therefore as to him it was 


nudum Pactum, and an Undertaking to procure a Com- 6 7 
miſſion for him muſt be intended, ſuch a one as hge 


might have Benefit by, which here without Perjury he 
could not; and the Defandant' being 
this Law, "the the Plaintiff did not, and fo twas a per- 


fedt Surprize upon him, and be Having no Bench: by it, 1 


oughe to pay .nothing ſor irt. 


On the other Side it was ſaid; and che Court Rai 


clearly of the: ſame Opinion, that this; is nt. within the 


Statute of Edw. 6. and as to the other Statute, it e. 


L renderh WY, to Horſe, Foot, 2 


but the uſual Fees, | which the 


an Officer, knew of - 
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but only provides, that the Officer ſhall take the Oath, 
and the Defendant has loſt the Employment, and done 
all, that by the Agreement he was obliged to do. Sup- 
poſe the Plaintiff had been obliged to take any other Oath, 
and would not have taken it, muſt the Defendant have 
loſt his Money and Place; and therefore the Court held, 
that he muſt pay the Money, and his Lordſhip likened it 
to a Bond, pro enfia mento & fauore, which if reduced 


to a Judgment, tis not avoidable at Law, nor ever re- 


lievable here; and the Plaintiff was decreed to pay the 
principal, Intereſt and Coſts at Law, but not here. 
This Decree was affirmed on Appeal to the Houſe of 
Lords, and on Enquiry of Officers, the Marines were 


not looked upon to be within the Statute of qth of Will, 


and Mary, nor required to take the Oath. 


ce Crowther verſus Crawley. 


41. Ar den Gelifeit's BillGicm dan Bebe, when 


| Goldſinith's he might be paid Money; afterwards, and before 


who was his the Bill could be received (without any Default or Neg- 
he mg lect of him that took it) the Goldſmith fails; he that 


have been took the Bill ſhall bear the Loſs ; and the Lord Keeper 


taking, 


paid rea . 
oney. The thought it ought to be ſo always on a general 


Goldſmith 


Fails before unleſs the Party who gives the Bill Warrants it for a- 


dd b. 2. certain Time, for then it is his Hazard during that 


ceived, A. Time, 


ſhall bear the 
Loſs, tho no neglect in him. | |. 4 | 4 
Caſe 12. Eales verſus England, 


4. Devils (("Ligabeth Heydon made ber Will, and deviſes in theſs 


which be L Words, I give to B. 300 L. one 100 l. whereof be 
ro give E. his omes me by Bond, which I intended to have given his 
1. Bach, Daughter C. but my Will is, that he give the ſaid 300 |. 


there be 1 ( 
for her better Preferment. B. dies before che Teſtator ; but C. ſurvived, and died at the A 


” of 16 Years, this is not a lapſed Legacy, but ſhall go [to the Repreſentative of C.- B. being 


in the Nature of a Truſtee. 


* 


| e and if it did, yet it did not prohibit ſelling, 


had offered he would have been :compellable' bat ny © A 


2 1 Carta Cm . 


| 10 G. ar bis Death, or ſooner, if there' be Occafion forte | 
bener Preferment, and makes the Defendant” Executor. 


B. dies before che Teſtatriz, and C. fufvised th 
Teſtatrix; but died about the Age of 16 Years, — the 
Plaintiff takes Adminiſtration to her; and the Queſtion 


was, Whether this be not « void Lege, 55 omg be. 
fore the Teſtatrix ? _ 


"Twas {aid for the Plaintiff, that c was in + Nath of 


* ceſtui que Truſt, and therefore. the Legacy not loſt by 4 


the Dach of the Truſtee before the Teſtatrix, and ſhe 
could not mean any Benefit to B. becauſe, if a Match 


before his Death. 


a the oches Was duns ſaid, thaGife wareh Bi lt 
the Truſt for C. only for 
her Death are at an End, ſuppoſe B. had ſurvived the 
Teſtatrix and C. could her Executor have taken it 
from him? The Caſe of Lord "Kennet verſus — of 
Bedford, was the ſame Caſe of a Real Eſtate, that the 
Deviſee ſhould at his Death deviſe the Lands to the 


Lord Goring and per Lord n decreed only a 


Recommendation not a Truſt. te i % 


For the Plaintiff it was farther not that the Que- 


ſtion here was only between the | Adminiſtrator of C. 


and the Executor of Elizabeth ; ſuppoſe the Uſe had 


been given to B. for Life, and after to C. tho B. had 


died before Elizabeth, yet C. would have had it pre- 


ſently, and the Deſire is abſolute to give C. at his Death. 


A Man gives 200 J. to the Mother, willing her to de- 
viſe it over to the Daughter, twas decreed at the Rolls 
it ſhould go to the Repreſentatives of the Daughter, and 


that Decree was affirmed by my Lord Somers. 


The Maſter of the Rolls ſaid, there is in the Will a 


Deviſe of all the Reſt and Reſidue not before deviſed, 
therefore this cannot go back to the Executrix as a lapſed 


Legacy; but is, as it twere given to B. for Life, then 
to C then it would certainly have gone over, and C. 
might have had a Bill for it in his Life, if there had 
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2 Occalian, and he had ſurvived Elizabeth, and Words 

of Recommendation and Deſire in a Will, are always 
expounded a Deviſe, and here N is but a Truſtee, which 
wil not Prejudice "coſt; que: Truſt : If the Truſtee die 
without Heir, the Lord by Efcheat will have the Land 
at Law, yet ſubjeft ta the Truſt * ede 
See it for the Plaintift. 


EY 1 Rook verſs Rook, OED | 


Black Acre to after by the ſame Will deviſes to B. his Rrecutor, 


il hn O's deviſes Black Acre and White deve 10 4 and 
and dee, all his Lands not before particularly diſpoſed of, to be 


| Landenor fold for Payment of Debts ; and the only Queſtion was, 


i bc a or Whether this would paſs the Reverſion of Black art 
— of and White Acre. | 
by this Deviſc, of all lis Lands, * „bn of n e vile | 
| "Twas argued, that it ſhall not, becauſe all the Land 
not before. particularly di of, is excluſive of the 
Lands before deviſed, tho! the whole Eſtate in them is 
not deviſed, and :that an Heir is not to be dißnherited 
on doubtful Words. | 
On the other Side, twas aid, theſs Words were dl 
meant to have. ſuch Eſiates as had been before deviſed, 
not to exclude the Remainder of them for paſſing, 
for which was cited Allen 28. Hely verſus Hely, 3 Mod. 
and the Teſtator had no other pn left to deviſe bur 
the {aid Reverſion. 
My Lord Keeper was cleas theReverſion paſſed ; bon 
Advice with all the Judges of C. B. they all held ſo too, 
on a Caſe ſtated to them for their Opimon. 


ſhe was under Commitment, was forably taken — 1 
ny by Mr. Parker, and married to him (for which under the | 
2 to the Court he was committed ) and the axle" Drege 
Marriage controverted in the Spiritual Court, and ſhe 1 Cour? 
was now brought into Court to be inſpected; and on Contempr, | 
her Inſpection, my Lord Keeper was of Opinion ſhe was NEG 

in her right Mind, and the Queſtion was, Whether ſhe JnSmeY ay be 
ſhould be diſcharged of the Commitment, and left to i ops 
her Husband ; or if ſhe were to be continued under 2 


Commitment, if her mm Parker ſhould be the Commit. © 10 
Committee? ——＋ 
| s the Cuſtody of the Committee. 
Sir Thomas Powis ſaid, ſeveral married Women have 
been committed, and cited one Grono's Caſe in 1698 z 
he married, and after was committed to his Siſter, and 
on a Proſecution the Marriage declared void 'in the Spi- | 
ritual Court ; for Marriage, tho' it were an undoubted 
one (which this is not) does not take her out of the 
Conimittee's Cuſtody 3 and there is no Caſe makes any 
Diverſity between a 3 Woman and another; for 
the Husband himſelf hath not the Commitment as Huſ- 
band, when he is Committee. 
Sir John Hollis cited Clark's Caſe, where the Marriage 
was diſowned; and Emertor's Cale, where on Trial before 
the Lord Hales concerning her Marriage, the Woman 
= ſequeſtred, but Windham was againſt it; and in Bici- 
nals Caſe, the Woman was left at Liberty. Mr. Fane's 
Wife was at firſt committed to a Stranger, and after to 
her Husband. 
Lord Keeper, Tho' ſhe is not out of Order now, 
ſhe may be again, the Commitment is Regium Munus, 
not a —_— but a Duty ; and the Marriage, = 
8 


MI eee Er 304 Id 1 
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good, i is no Super ſeleas to it, as was held in Fan's Caſe 
the is controverted; but I think ſhe ought not to go 
back again to the as Commitment, though I will not 
now acharge her from it; ſuppoſe ſhe did contract 
when mad, and agreed and 'confunmated when, ſober, 
*twould be good. | 
Sir John Cook being aſked, if he had known "8 Party 
ſequeſtred, where 4 e Mariage was conſummated, an- 
ſwered, Yes, often, how elle ſhall the Marriage be con· 


trov 


& Y 7 1 K p NY «2 * » at 
1 * 1 
q 1 10 
4 1 222 ; b as > 
his ; z . 8 | N mY 2 *$42 + ' x” . 
ov * * 8 8 5 . : F At 
1 4 * * 5 * 4 
: EY a x 
F * 5 1 TD 
4 > * "F 4 - 
7 ＋ 1 * 4s 
| 4 : 43.3: FA 
1 N 8 K # 
* 
, l 0 , . 
* 5 " : > | £ F 5 1 2 : F y 
Y 2 4 i : By 3 *&-aud 2 #: -b 5 e 
» - , "a a FF I * 1 od 
6 „ 
0 » : 6 4 % 


Mo Chin Carat 0 


: . * F 2 * 5 1 8 0 * 
IEEE i $4 ; . F a 2 A A, . 3 £2.44 


* 
; . « nl * 
4 E . W +. — 
—Bv , : 1 by 3 6132 : 17 2 ; N . 5 _ 4 7 * 8 2 * 8-35 5 X * * . 


Henri ges verſus F ranchiſt. ca 1 


HE Defendant had Stock in his Name in the Bel . 
India Company, in Truſt for the Plaintiff, and a 
Bond in his own Name from the Company, but in Truſt 
for the Plaintiff; and the Plaintiff being beyond Seas, 
drew a Bill on the Defendant, and promiled. to ſend 
him in Effects wherewith to pay it. 

The Defendant accepts the ll, i but before 
the Day of Payment, the Plaintiff Fails, and afterwards 
the Defendant ſells the Stock and Bond (at great Diſcount) 
at the then currant Price, -to enable: him to Anſwer: the 
{aid Bill, Two Years after, the Plaintiff comes to him 
to ſell and reimburſe himſelf; the Stock and Bond roſe 
in Value, and now on a Bill brought for an Account, the 

was, If the Defendant ſhould account accord - 
ing to the Value he ſold them at, or according o che 
then current Value. 

Per curiam. The Want of Effect was 8 to 
juſtify the Sale without Orders, for ſo much as Was 
neceſſary to pay the Bill; but the Stock alone Appearing 
ſufficient for that Purpoſe without the Bond, the 


dant muſt anſwer the Value of that, as it was, Pw 
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7 "Pann gave Directions for the Sale, and decreed 
accordingly. 4 


W 154 TRY Fenwick & Ux,.. > 


Caſe 166. 


3 8 

One being 5 biker | eg B ther, 
r drawn : de | 

* Mo un in Newca eſcended to her, Which 


Eſtate at 2 was Let at 69 J. per Ann. but was —_ to a Mortgage. 
Tatu Value; yer, if The Plaintiffs being poor, Wire tbveigled to {ell this Iny, 
cunt e's and all their Intereſt therein, to the Defendan Fenwick, 


for 80 l. a after, brought-a, Bill for Reh appt the 
Mortgage and All — his Debts'; and 4 Ene of 
the l = 7 Rl on the whole — and the Ad- 


10 ic a Def Shave wat 


Reds h 
— they had not ſol to the 1 90g nor 
Con ration 15 it; and there fore having 
the Admipiſtrgor, any, ol proper Parties before the 
Court, were proper a Decree to have ſo much 
out of the Peſo DI as would have exonerated 
the Mortgage. 
My Lord my aid, he thought the Bill not 12 
for if Pu 15 declared, if it had, he ſho 
have extendec vl Matter { far; for that the Equity 4 
an Heir has in fuch a Caſe, is only for the Sake 7 the 
Real Eftate deſcended to him, that be may be clear to 
the Family; and here the Heir ha aving paxted with the 
Real Eſtate, has no Right to the Pex RY which he 
might haye demanded to exonerate, bis Real Eſtate, in | 
Gals he had dent z d A ES | 


22 
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all Rings 


_ Caſe, my Lord Keeper was of Opinion, that . Ks: 
J. Pexiſe * al — 2 e Goods, Plate Getz ge 
Ja 4 96 ig did not. paſs, touch 17d en Fl om does 


An _w_ Jer Poi e if» Beeman 0 ene 
Ties, leaving Cachal Ouph ans, and, any df be die un. oy 
der Age, whether, his oy Cuſtom to g0 to 

the r og 07 Al ew, doidw 28000 03 300 bas 

Vernon. f or the; Pla land! argued, Achat it 

Cuſtom go to the Survivor, and had 4 Cle where 
one married an Orphan, and made al bene on her, 
and ; E: after; ie der Age her, Fortune Vent to; het ty 
ſurviving. Brothe eis and Sifterg, and Her H vsband could 
not have it; twas ET che hun And Goel, | 
that the Fathers Will in this Caſe 8 gave it: to the 
Survitbrs) operate. nothing, becauſe they: did * 
CONE under, pony but by..the Cuſtom, paramount the 
Will, tho a Caſe was cited Temp. Eliz, where it 
held, chat the 7 a OAH, the Orphanage Part of 
a Child, if he die Wichin Age; ſo chat ie be cc 8 ha 
Prej zudice 22 allocher Orphan. l N 0 231 
1 yt e 5th 1702, the Recorder certify d the 

| Cuſtom to be, that if the Orp Phan pon dies before 2 1, 

his Share Surris; and if à Female 8 tinmarried, and 

within the Age of - 2-4, her Share; Survives e a "EINE 
the Van: cannot give a by Will. nd; Bir of apo 
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N e tos Brach BUGpls ir ade 1 
Contract Was, That the Hus band ſurviring r 

Wife, ſhould have two Thirls' of Rer Fortune för 1 inks 
(whereas by the Cuſtom of Paris, where they mutried, Peoplotmnichs' 

he would have had but a Moiety) and zoo Livies in the f. —.— — Eo 
frſt i Flace, by Way of Preſent, and that the reſt font — | 


8⁰ accordingly. 4 5 
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208 De Term. &. Mich. 1702. 
| o according to the Cuſtom of Paris; after, they fled hi- 
= from the Perſecution 3 and ſeveral * 6 05 the 
Wie died, her Relations bought a' Bill for an Account 
of the Eſtate, and to have the Benefit of the ſaid 
+ *DTwas objected they could not bring over the French 
| Law hither, but muſt now be governed by the Laws of 
England, where the Huſband ſurviving is intitled to all 
the Wife's Perſonalty, at leaſt, there was no Colour to 
carry it further than the Sum ftipulated in the Contract, 
and not to that which was left to go according to the 
Cuſtom of Paris, which is only a Local Law, and there- 

fore they could have no Benefit of it here. 

"Twas anſwered, that Marriage Contracts are to be 
ſupported in all Countries, without Regard to the Place 
where made; and that this Contract did extend to the 
whole Fortune of the Wife, and not only to the Parti- 
culars mentioned; and the ſaying the reſt ſhould go ac- 
cording to the Cuſtom of Paris, is as muchas if the Cuſtom 
had been recited at large, and that the Fortune ſhould 
877 Lord Keeper decreed Relief only as to the Sum 
ſtipulated ; but on Appeal to the Lords, they had Re- 
lief for the whole. 5 


Caſe 169. Croyſton verſus Banes. 


Ik on a Bu N this Caſe the Maſter of the Rolls declared, that if 
broughrro I a Bill be brought here for Execution of a Parol A- 
tion of 2 P3- greement, which 1s in no Part executed, if the Defen- 
went; the dant does by Anſwer confeſs the Agreement without in- 


Aatver con fiſting on the Statute of Frauds and Perjuries, the Court 


mt prevent. 


; — —ů— 1 3 — ä ———— — — U 
i In Curia Cuncellariõæ. 209 


Martyn verſus Kingſly.. Caſe 170, 

N this Caſe a Difference was made, where a Man I ore ruft 
truſts his Scrivener (who puts out Money for him) (who pus 
with the Cuſtody of his Bond, and where with the Cu- fer Him) with 
ſtody of his Mortgage; in the firſt Caſe, if he receive f u. Baal 
the Money, and delivers up the Bond, this ſhall barr the and the Scri- 


Obligee ; not ſo in the Caſe of a Mortgag X 
legal Eftate is veſted, which cannot be diveſted without — rk 

Aſhgnment. 3 os . the Obligee is 
| vainft the Obligor for ever; ſecur in Caſe of a Mortgage, becauſe a Legal Eſtate is veſted, which 


Rudyard verſus Neirin &ux) cd 
THE Defendant Hannah being Daughter of Mr. a Woman 


| 7 having 12col, 
Hampton, on a Marriage Treaty between her and in Poſſeſſion, 


the Plaintiff's Teftator's Son Thomas Rudyard, in Conſi- in ine m. 


deration of 12001. paid, or ſecured to be paid to the 2 % tom 


Father and Son, or one of them, in Part of her Por- Marriage, the 


tion, and in Conſideration 1200. more, due and ows ther, in Con- 
ing to her by the Chamber of London, and other Exſpec- ation of 


this Fortune, 


tancies out of the Perſonal Eſtate of her Father; and in gui 2401. 
Conſideration of 55. a Settlement was made on her by Joinure on 
Way of Jointure, and a Covenant in the Deed, that 4 
the Jointure Lands were of the clear Yearly Value of R an“ 
240 l per Ann. | Es rage 
the Repreſentatives of the Husband's Father bring a Bill for the 1200 J. in the Chamber of Loon, the 


Father being, as alledged, Purchaſer of it by he Settlement. Bill difiniG'd che Husband, having 


done nothing to alter | in his Life- 


The Marriage was had, and Thomas Rudyard the Son 
died inteſtate without Iſſue, and without making any 
Alteration of the Debt due from the Chamber of Lon- 
don to his Wife; ſhe takes out Adminiſtration to him, 
and afterwards intermarried with the Deſendant. 
Thomas Rudyard the Father died, having made his 
Will, and his Wife Executrix, who never demanded this 

62 n ARK ,1:101-ir05 202 HEAP 
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Debt, bur died, having made her Will, and the Plaintiff 


her Executrix; and there having been a little before the 
Death of Thom Rudyard the Father, an Act of Parlia- 
ment made for turning the Chamber Debt into a rg 
Ei dr a ee, 
The Plaintiff as Executtix of Mary Rudyard, uo was 
Executrix of Thomas Rudyard the Father, brought this 


Bill againſt the Defendants tg have an Account of this 


Debt, and to have it aſſigned to her, for that, as twas 
alledged, the Settlement did amount to an Agreement, 
that the Father ſhould have the Benefit of this Debt, the 
Settlement being made by him, and this being Part of 


the Conſideration, and therefore ſhe as his Repreſenta- 


tive intitled to the Benefit of it; or if it ſhould be ta- 
ken upon the Wording of this Deed, that the Father 
and Son were jointly intitled to it, the Father would 
have the whole by Survivorſhip; or if it were to go e- 
ually to the Father and Son, ſhe as Repreſentative of 
che Father, wou'd be intitled to a Moiety of it. 
The Defendant inſiſted, that when he married his 


Wife, he took this Debt to be her own, and that this 


did not amount to an Agreement, that either Father or 


Son ſhould have this Debt otherwiſe than as it did be- 


long to the Wife; and tho' tis true, he as her Huſband 
might bave diſpoſed of it; yet having done nothing of 
that Kind, it does now belong to the Wife that has ſur- 


vived him ; and of that Opinion was my Lord Keeper, 


and diſmiſsd the Bill. 


N Barlow & ux, verſus Heneage. 
makesa vo HR Caſe was, George Heneage made a voluntary 
lime Se. Settlement to Truſtees and their Heirs in Truſt, 


Brute and that they ſhould receive the Profits, and put them out 
6 » W 5 ; f 
2 f " $101 "RT | } | 1 Res , yp mw 
| ceive the Profits, and to put them out for the Increaſe of the For tunes of ters A. an 
and alſo executes a Bond to the ſame Truſtees to pay them 10001: it « corre in ruſt for the 


faid Daughters, bu kept both Deed and Bondyby him ill his Pur * and 


then by Will taking Norice of the Bond, gives Legacies to A. and B. in Satisfaction thereof, and the 

Surplus of his Pex{bnal Eſtate 16, his ſaid. two Daughters and his four younger Children; yer 4. and 

B. electing to have tlie Benefit of the Settlement and Bond decreed for them, and an Account of the 

| Profit — the Hat bf the Settlement, and the 1000 J. with Intereſt, from the Time it was payable. 
y the Bon | 
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from Time to Time for the Increaſe of the Fortune of — 
his Daughters Winifred ( the now Donn age fo SRP. 1 
ind if eicher of them died before 18, er Nhrrbge, te -* 
whole to go to the Suryivor; and entred into a Bond of = 
20001. Penalty to the ſame Truſtees, to pay 1000. _ 
to them at a certain Day in Truſt for the ſaid Dangh- 
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and the 10004 with Intereſt, from the Time it wass 
ae. 3:1 x 16014. 1k ggg NBA © ere 
Peres objefted, tbat the Settlement and Bond 2 
both voluntary, and always kept by the Father in hs 
own Hands, and ſo might have been deſtroyed when he 
pleaſed, were to be taken only as a cautionary Provi- 
ſion, in Caſe of ſudden Death, and therefore they ought 
not to have either Profits or Intereſt, farther than from 
the Death of the Father; and the rather for that, other- 
wiſe it would ſwallow up all the Perſonal Eſtate, and 
leave the younger Children unprovided for. 8 
But my Lord Keeper ſaid, theſe were the Father's 
Deeds, and he could not derogate from them; but at 
laſt the Defendants agreed to ſer the Profits of the Lands 
received during the Father's Life againſt the two Daugh- 
ters Maintenance, but inſiſted to have Intereſt on the 
Bond for the 'Time the Money was payable, and 'twas 
decreed accordingly. | 


Earl 


> w=> 


l 
= 
= 
IA 
- 
Z 
% 
, 
* 
3 
vi 
= 
\ 
l 
fl 
1 
- l 
q 


212 we = _De ＋ erm. QI . 


Caſe in. Earl of neue verſus Dutcheſs of 
Nor. folk. 


Depoſitions taken in a Cauſe where Tenant in 
in Tenant i Tail is Party, cannot be read a the Iſſue in Tail. 
Ta z But Note 5 This was Extra) and not the Point in 
Lies Be Queſtion, for the Caſe at the Barr was of Tenant for 
28 to with Remainder to his Son in Tail; and the Depo- 
* ſitions were taken in a Cauſe, ern 9 4 the 8 


Tenant for Life was Party. 
ce 7. Button verſus Price. * 
No Prong to FHs Cauſe was heard by Default in (Denon and 
— this Decree made abſolute by Default; and the | 


Lords, which Pefendant brought an Appeal before the Lords, but the 
made Uſe of 


— Proofs not having been read below, chey would not ſuf. 
fer them to be read mie oa Walls: 70 


oper declared his Opinion; 
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Warr geiles Warr. RT e Gaby, 
TPON a Settlement, the Father had nl 
Power to raiſe a Term for 99 Years, in Lands, ug: Sfr 
not © exceeding 2001, per Ann. for railing Portions for bent 
er Children, viz; nk the eldeſt of the younger Sons paid ſuch 
1000 L and 300 J. a- piece for every other younger Son, Jim a fd 
and fo for the Daughters, to be paid at ſuch Time as think proper. 
the Truftees in their Diſcretion ſhould appoint for their Children d 
better Maintenance and Preferment; the Father limits 8 b 
2 Term accordingly, and dies, leaving two Sons and two 2 25 
Daughters; the youngeſt Son is put out to a Sea 
tain, and dies at ſeventeen, the Truſtees having ma he es, 
no Appointment for Payment of his Portion, the Daugh- n, ande 
ters attained 21, and the Truſtees appointed their For- Sum paid in 
tions to be paid, which was done accordingly ;. and they dr Ape 
likewiſe inſiſted on W 2 Share 1 cha FR 3 and? 
ther's Portion. 75 the Teſt E- 
The eldeſt Son broug the. this Bill to You the Term ab 
ſigned to him, his 5s being dead before he had Oc- 
caſion for his Portion, and before any if nk in pointment by 
the Truſtees, | and therefore it ought - to link in tha Ins 
NN for his Benefit. | 
T3 : The 
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ſents. Li Symony, and B. was for that Reaſon refuſed” by the Bb 
— for ſhop; then he preſented. is Na, a. ” 
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7 he Maſter of the Rolls was of the ſame Opinion, rap 
4 the Term to be aſſigned the Plaintiff, but it was 
agreed all the Children were to be et out of 
the Truſt Eftate, they having no Maintenance appointed 


in the mean ime, and what had been employed far 
2 ; que; the x Joupger, An (to fr iobJ3e 
fe, © _ 
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Caſe 176, Attorney General, at the Relation of 


Hindle verſus 9 W, oat and 
See * 4 


| — HE Defendant Hestith, 8 


a Manor (to 


which an Ad- an Advowſon appendant, makes a Mortgage of 


pendant) the ſaid Manor in Eee (which Mortgage after came to 


in Fee195- the Defendant Scarsbrick) then he preſented one B. by 


tte ie Was inſtituted and inducted. 


Bithop, 4. preſents D. who is admitted, Oc. but after again preſanzed by 


the Relator having got an is Jorge of the King's Title for 


Pup Fo brin his Q. /n 2 
a Bill in this Court, that t Wen SEE 


W eat 


La, and decreed acco * 


Tbe Relator obe el of Bos wo 
: ſor the Ls Title; but before he ot it, 


Sudell reſigned, and was eee by" Eau and 
Searsbrick. | 
ke Phintif nech Aena and alſo this Bill, 
to diſcover if it was not agreed; that notwithſtanding 
the Mortgage, the Mortgagor ſhould preſent, and to be 
relieved; and that- _— o_ not be given in 
Evidence at Law. IG 5 
As to the Diſcovery of the $ymony which the Bill 
ſought, | the Defendants demurred, and it was allowed 
by the Court. 4 1 
But as to the bes Bitten arte Ear 
Relator, that if this Court will not afliſt, the Statute of 


Symcny will y_ nothing; and that this Court helps 


3 the 


ws | 


for the 


* N "UW — 4. 


dhe King to an Equity of Redemption, being entitled by 
Forfeiture for Treaſon ; it was likewiſe urged, that the 


Mortgagee is but a Truitee for the Mortgagor; we in 


this Caſe the Mortgagee joined with the Mor 
which ſhews he} did engt do it as inſiſting on bi 
Rights And the Polity" ef the Law is, that ons who * 
been guilty of Symony, ſhall not be admitted to preſent 
again. A Mortgage here is conſidered only as a . 
for Money; now the. Mortgages 
better ſecured, and tis a Thing not ſaleable, and there 
fore the Mortgagee is not to have the Preſentation ; and 
all that is ſought is but to remove an Impediment to 
a Title. 

On the other Side twas n the Mortg 
Truſtee in this Matter, eſpecially the Mortgagee being in 
_ Poſſeſſion; + that an Advowſon is valuable; and compre- 


hended within the Mortgage, and may be ſold; and this 5 f 8 


is a Penal Law, and not to be aided in this Court. 

Lord Keeper. 
both 3 if this Practice bo not avoided till in 
2 great M ure avoid the Laws againſt Sy motiy, 
will lead to the Caſe of Truſtees; and it e 
ſtant Rule here, that Coſtui que Truſt ſhall have the Be- 
nefit of the Thing, if en e ul Intents, but 
to ſorfeit; 1 F n e his 
Truſtee, which is con n Intention of the 
Act; and tho! this be en 4 yet this Court 
will aid remedial Laws, — ry ome them more pe- 


nal, but to let them have their Courſe, and the La 


knows nothing of a Truſt; and therefore this Court will 


Money 1s never the 
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I conſider what will be the Conſequehce ' 
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Caſe um. Sir John Packington verſus Barrow. 


re Q- R Herbert Parrott had Iſſue Herbert Parrott, his Son 
Fraul from » O and Heir by his firſt Wife, and by his ſecond he had 
under Age, Iſſue a Daughter, who was married to the Plaintiff Sir 
and her Heir Jubn Packington. Herbert Parrott married a young Heirels, 
buys in a and by indirect Means procured her to levy à Fine of 


rior Mort- 
22g, nd ber Inheritance when ſhe was under Age ; and Sir Her 
Fine, and bers Farrutt his Father was one of the Commiſhoners 
rad, 225 who took the Fine; and the Uſes of the Fine were de- 
then thoſe clared to be to her and her Husband, and che Heirs of 
1 their two Bodies, Remainder to the Heirs of the Survivor. 
E es edn, 
| She afterwards. died in her Minority without Iſſue, 
and her Huſband ſurvived her, and made a Mortgage 
of the Premiſſes, or Part of them, to Mr. Vanaker, and 
died without Iſſue, and the Land deſcended to James 
Parrott his Uncle, and from him to Sir Herbert Parrot his 
elder Brother, and from him to his Daughter the Wife 
of the Plaintiff Sir Job» Packington ; but the Defendant 
Barrow, who was Heir at Law to Mrs. Parrott, who had 
levied the Fine, had purchaſed in Vanaker's Mortgage, jo 
3 | 8 


81 


CREST „ 


In 3 e 


| got into 'Poſlethon, . and levied a Fine, — F — Years - | 


paſſed, and the Deed: declaring. che Uſes, of the Fine 


that was levied. by Mr. Parrott * Wife, was loſt. 
Sir John Packington and his Wife, who were intitled 
under this Deed and Fine,;- brought, this, Bill to hape 3 


Diſcovery. of the Deed, and = of the 


Mortgage. W d tied 0 
The Defendant —— the; ill Pradlices i in al—_— 


the Fine, and alſo his own..Fine. and Non- claim, and 
that there was no ſuch Deed as the Plaintiff ſought a/Dif; 
covery of; or if there was, it was obtained by Fraud. 
On arguing the Plea, the Benefit of it was ſaved to the 
Hearing; and now the Cauſe coming on to be heard, 
the Plaintiff having proved ſuch Deed to be executed, 
and the Subſtance of it, wou d have it preſumed to be in 
the Defendant's Cuſtod) y, | becauſe. he had purchaſed in 


the Mortgage, and the Mortgagee cou'd 45 no good | F 


Title without it, and prayed that the Mortgage might 
not be ſet up againſt them. 


The Defendant alledged, {Vis the Phinriff had not l 


proved: that the 4h a had the Zaid Deed, or pur. 
chaſed in the ſaid Mortgage, or that there was any Mort- 


gage at all, or if there were, it was but of Part of the 
and therefore would not hinder their going to 
Law, and laid, that the Fine levied by the Defendant, 


and N made a good Title at Law to him; or 

however, that this Court wou d not aſſiſt che Plaintiff, 

who claimed under a Fine ſo ill obtained; and the ra- 

ther for that the Plaintiffs. were Volunteers without any 

Agreement previous to the Marria * the ſaid A 
Covert to ſettle her Eſtate. 

'Twas replied, that no Doubt by was ſuch a Mort: 


gape, elſe the Defendants need not oppoſe an Ser chat 


it ſhould not be ſet up at Law ;. that the D 
were vo Purchaſors ; and tho the Court will 
haps aid an itieffectual voluntary Conyey 
Conveyance be good, the Court will af 
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ance, yet if 


not per 
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on à Fine and Non: claim, and Sir Herbert, in tak in 


aſſiſted here, and the Plaintiffs claim under him. "All 
Titles at Law that are not dire ly againſt Con- 


there were only a Blemiſh 7 in the Title, 10 ſhould the 
Plaintiffs, but I cannot get over the Fine and Non nim; 5 


che Plex 1 is eos diſmiſs Fells Bill. 
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ey Bube verſis —. 
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4 makess — bei oy indeed, nale 2 Leaſe fur 21 
(his wi, / Years to the Defendant (his Wife's Nephew) in 


Nephew) for 2 for Payment of his Debts and Legacies, ard at the 


Payment of ſame Time made his Will, and thereby reciting,” that he 


an Legacies had ſo made a Leaſe for Payment of his Debts and Le- 
fume Time by gacies, deviſes the Lands after the Expiration of the ſaid 
M58 Leaſe to the Plaintiff (who was his Nephew td Heir) 


Notice ot 


the % and made the Defendant Executom—u 


Leaſe, de- | 
viſe the Lands after the Expirarioh of wry jr to C. his a. and Bed, And takes 8 


Executor. A. lives twelve Vears, Eſtate was fuf- 
ieee 
The Teſtator lived twelve Years: after the making this 
Leaſe and Will, and paid alf his Debts himfelf, and left 
Perſonal Eftate more than fufficient to pay his Legacies. 
The Plaintiff brought this Biff for an Atcount of the 
Profits, and to have the'Leaſe deliyered up, t the Trufts for 
which it was made being rformed. 

The Defendant by Aufber inſiſted,” that te Tator 
intended he Would have the Benefit of this Leaſe, and 
had one Witneſs that ſwore, timt on the Defendant's 
Treaty of Marriage with his Wife, the Teſtator, to pro- 

mote it, aid, de had ſertled a Leal for” 21 Years 121 
wed dat W 1 Wc 
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en The Deferllanrinifiſts there Wis bo Tick esd; 
or if there was, it Was obtained by Praktice, and als 


the Fine from bis Daughter in Law, "could nor have been 


ſcience, ſhall be aſſiſted here to a Redemption; and if 
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Plaintiff's Equity, if he had any, which 118 cherghb . HR 
had not, the Reverſior oniy beimg deviſed after be ES. 
ciation. of de Lat, n Id it Uf Rob Ger Wot = 
the Caſe of Hou pton verſus Nor. 978 Hort 1 
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HE Plaintiff brought a Bill in forma pauperis, and On 08 -' 
I had a Decree to recover the Duty with Ceſts; Ru. = 
the Maſter taxes Coſts as uſual for Perſons not Paupers. the bun naa 


the Maſter taxed full Coſts; yet on Motion, ordered Plaintiff and his Solicitor to make 5 
fore a Maſter of what they had paid or were to pay, and that to be allow d, but no further. | 

Defendant moves, that he may tax only Pauper Coſts, —_ 
and ſaid it was unreaſonable the Plaintiff ſhould have nn 
more Coſts than he was out of Pocket; that it wou'd - | 
encourage Paupers to be vexatious to be aſſured if the 
Cauſe went againſt them, they ſhould- 
and if for them, ſhould recover not only the Thing in 
Demand, but a good Sum of Money tog, which they 
never expended ; and cited the Caſe of Harvey verſus 
Tuder, 22 December, 9 V. 3. where the Plaintiff, who 
was a Pauper, having obtained a Decree with Coſts, and 
the Maſter having taxed Coſts as uſual, on Exceptions to 
the Maſter's Report, for that Cauſe the Chancellor allows 
ed only Pauper Coſte. n 
On the other Side it was ſaid, that the Council, Clerks 
and Solicitors gave their Labour to the Pauper out of 
Charity, and not to his Adverſary, and therefore he 
ought to have Coſts: as others, where the Decree. is for 
Colts generally ; though the Court may, if they find 
him vexatious, order Pauper Coſts only, but that is by 
Special Order, in. Caſes of Contempts, inſufficient An- 
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cited the Caſe of Hautton verſus Hager, where the Plain- 


Colts were taxed ; (and on Petition that might be Pas 


dered the Plaintiff and his Solicitor to make Oath before 
the Maſter ; „ eee or were 


ed, but no further. 
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Langdon Executor of Dickenſon verſus n 10 
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N 1676 the Plaintiff's Teſtator being Commander of Where one 
Trover a- 


= . 
rr 
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King had granted the lole Trade on the Coaſts of Gui Air. , 
nea, excluſive of all others) to ſeize all Interlopers in 4 would nocre- 
frica. | | | | Plain 


* 
ms 


DOS Fs aL 


in 

| . f Equity might 
at Law have defended himſelf; but decreed that the Company ſhould indemnify the Servant, and 
the 


that the Plaintiff at Law (one of the Defendants in Equity) might proſecure the Decree in 
Servants Name. | Het | | | | 
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Accordingly in 1677, he ſeizes the Ship Anne (where- | 
of the Defendant Dockwray was Freighter) trading in 4. | 
frica, and ſhe was condemned as a Prize in Africa, and Pp 
her Cargo accounted for to the African Company. | 

In 1696, the Defendant Dockwray brought Trover 
and Converſion againſt the Plaintiff's Teſtator, and reco- 
vered 2 500. Damages for the ſaid Ship and Cargo. 

This Bill was brought to be relieved againſt it, but. 
was diſmiſs d as againſt the Defendant Dockwray. 
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De Term. &. Trin. 1703. 
Bur as againſt the Company it was decreed they ſhould 
indemnify Dickenſon, and that the Defendant Dockwray 
might proſecute the Decite i Dickenſon's Name; and 
tho' Dickenſon had received 7001. from the Company 
for that Service out gf the ſaid Cargo, he was not to g. 


fund or abate uſe it was only a Gmtnity to 
him, r T? Servant or bel. 
and as to the Quantum of the Damage they were bound 
by the Recovery againſt Dletenſon, becauſe they might 
have defended the Trial; and this was ſaid to be in the 
Nature of an ng Byl, 8 


F 


Kant on verſus "IL 


Caſe was ordered to be Rated, and was this; William | 
Lane had Iſſue only two Daughters, one whereof 


was 3 ; and left Hue Lane Bernard her Heir, and 
one of the Co-heirs of the ſaid William Lane. William 


by Will deviſes the Eſtate to Lane Bernard and his Heirs; 
ang if he ſhould take one Moiety by Deſcent, and the 

-. other, by Purchaſe, or the whole purchaſe was the 
Quueſtian; and it was en he took the whole by 


Furchaſe. 
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Termino S. Mich. 


1703. 


In Conna CANCELLARIE. 
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nalur verſus Bi 22 & al. + 28 44% 


Laintif and Defendant's Teſtator lad fubmireed ro rg, 

an Award by Order of this Court, and the Teſta- vx mace 

tor was awarded to y a gum of Money, and an At- a gy 
tachment went — 


him purſuant to the late Act for the late 4 
Non · payment of the Money awarded (the Ward having gent aw 
been controverted here by Affidavits, purſuant to the ſaid Þ*for 3 
Ache, and eſtabliſhed by the Court) but he dying before no Sei Fe 


any farther Proceedings, a Ki. Fa. was now pray d i ainſt ig — "his 
the Heir and Executor, to ſhow Cauſe why they Ge 


force Pay- 


not pay the Money. 


drr tho' efablifhed by the Court, is not in Nature of chere or Decree to be proſecued, 
but in Nature of a Cn, which dies with the Perſon, and held all the Judges. 


Tas urged, that it will not lye, becauſe there is 
no Cauſe in Court, and the Statute ſays only, it ſhall 
be proſecuted as in Caſe of a e 16 Co 0s 
a a Contempt dies with the Perſon. 

On the other Side, twas ſaid, that this was in Viailie 
of a Judgment or Decree, and the Executors might be 
brought in to pay it, if they had Aſſets; but becauſe this 
concerned all the Courts as well as this, the Judges were 
conſulted in it, who all were of Opinion, that the Proſecu- 

| tion 


ment for the 


NE — 


224 — De Term. &. Trin 1703. 4 


tion determin d by the Death of the "Ps * m 
not be revived Or carried on farther. | 


u Staplebill & Ux verſus Bully. 


— ee A The Fucker, having Iſſue B. and C. bis Sons, 'S the 
141 rriage of B. covenants before the End of 
en Eaſter Term, bs hn next following to levy a Fine to the 
made on the Ule of B. and the Heirs of his Body, Remainder to the 
Marriage f Uſe of C. and the Heirs of his Body, Remainder to A. in 
and in Con Tail, Remainder to him in Fee. 
the Wife's Portion, makes not the ſecond Son a Purchalor. 
The Fine was levied as of Eaſter Term, but the Mar- 
riage being put off till after Eaſter Term, the Deed was 
not dated till after, neither ſo, the Fine was levied before 
the Date of the Deed, and by Conſequence, the ſaid 
Deed was no Decliraticn of the Uſes of that Fine. 

The Father died, and then B. dies, leaving Iſſue Wil- 
liam, and William being Sick, and having borrowed ſome 
Money of the Defendant, who was his Brother-in-Law, 
made him a Leaſe for 99 Years, if three Lives ſo long 
Live, under a Proviſo, to redeem on Payment of what 
due, and within a few Days after dies without Iſſue. 

C. claimed the Lands, by Virtue of the Marriage Set- 

_ tlement, and brought an Eje&ment, but could not pre- 
vail, by Reaſon of the d Defect before mentioned; 
and ſo he brought this Bill to have the Settlement made 
Good, and the Defendant's Leaſe ſet aſide. 

But becauſe the Limitation in Remainder to him was 
voluntary (the Conſideration of B's Marriage not ex- 
tending to it) and the Settlement not good, C. was but 
an Equitable Remainder-· Man in Tail at beſt, and William, 
who made the Leaſe.to the Defendant, was alſo Tenant 
in Tail, in Equity, and might, by any Conveyance bar 
the Settlement; therefore the Plaintiff muſt Redeem on 
the Terms in the Leaſe; for any Conveyance by Tenant 
in Tail, in Equity is 19 and decreed accordingly. 


5 


Attorney 


2 Gris Cedric 2 — A 


As — at che Relags of hs Caſe 184, 
Pariſhioners of St. Clements Danes ver- ., 


us Lady Hart & al. 7" 1119481 76065 


\HE 5th of Ed. 6. one William Parkes, © in Conſi- Lagers . 
deration of 160 ll conveys a lug 6 call d the 2* Sb 
Ae in High-Holbourn, then in Leaſe at 8 L Pariſh iu 

per Ann. to ſeveral Pet in Fee, in Truſt, to a ply the Chin 

Profits for Maintenance of 12 Men of the Pari, e 5 * 

had been Church-Wardens; and that when the Nambes = I” 

of Truſtees were reduced to four or three, . 


V for | 
ks ana Lao * 2 
See tut at E ron thels Bill 


diſmife'd. 


After, by Building, Ve. the Rent of the Premiſſis 
was increaſed. to 450.4. per Ann, ind emplay'd.in Aug: 3 
mentation of the Charity: SLE TM 

19 July þ 1685, Le Beurre was made, w other IR 
Perſons, and the Charity, exp reſſed in the Deed in the ande 3d 
fame Manner, as in the buſt Deed , that here *twas 

to be for the Poor in neral, without con: 

fining it to the Number of 12 
I be Truſtees, by Order of the Veith, for 1090 L 
paid for the Uſe E the Pariſh, deviſe Part of the Pre- 
miſſes to ſome of the Defendants for. 99 Years, if che 
Toll Hart, . 55 55 bye, under a 1 ſp, be void, 
9 t ot 100 Ann. to o man 
Len e da aid IL 2 ſhe ſhould [SF in 
Deed, tis mention d, that the Premiſſes were are 
to the Grantors by Deed 19th July 1682. 

This Bill was now- brought de ee ale this Deed of 


Fl 
— 


Annuity, as being made in Breach of the Charity, 
ſo already Ar by the ane ar Chic 
Win Wen ndr A160 id 
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206 Tera & Trim. 1703 


The Defendants inſiſted, they had a good Title at Lis. F. 
and were Purchaſors for val le Conſideration, and the 
| Money paid for the Benefit of the Pariſh, and no expreſs 
Notice of the Truft was made out, but only by a Reci- 
tal; and, however, the Land was at firſt a Pariſh Pur- 
chaſe, and the Profits not above 8 J. per Ann. tis to be 
preſumed the Pariſh at their 5 04 improved it to 4 50 l. 


and therefore have the diff o tanto; and the 
| ' Pariſhioners' from Time to Time have made Leaſes on 
Pines, and employ'd the Money to pay Pariſh Debts ; 
and if this be ſet aſide, all aul, and twill be no Bene- 
fit to the Poor, and 2 above the Maintenance of 12, 
they may diſpoſe of to any other like Uſes, 
The Lord Keeper ſeemed clear to diſmiſs the Bill; but 
after, the Plaintiffs ſubmitted to pay the Arrears, and 
— 3 and ſo 'twas decreed, and Coſts 


eaſe 185. 22 & af 8 Bed & 41. 


ASON had a Mortgage "of bertein Lands, ber 

IX = Ph . C the Defendant had a Prior Mortgage, and afterwards 

„ent a further Sum to the Mortgagor on a'Statute ; but 

as the Plaintiff alledged, the Defendant had Notice of the 

Plaintiff's Mortgage * the Taft Money lent. Defen- 

dant by Anſwer 40 not deny Notice 55 but eva- 

ſively ; and the Plaintiff coul of * Notte, till aſter 
4 the lending the laſt Mone) uſe the Defendant 
1 had not deny d Notice the Ya Lord Keeper and Maſter 
of the Rolls decreed «Fate e on ws of ths 

firſt Money only. 


1 * Ciſe 186. WE 3 al 
L OBE NE, deviſes his Real and Perſanal tits! to make 
= up the Portions, provided for his Daughters by 


Marriage Settlement 3000 J. a- piece, provided they 
wg, * the Conſent of ad: Brother, 


In Curia Cancellaria. 


and if wichout ſuch Conſent, then to be applied to 
other Purpoſes. 5 
Lord Ke 


ſequent Condition, and that the additional Portions are 
payable at the ſame Time with the Portions provided by 
the Settlement, whigh was 18, or Marriage; and there- 
fore decreed the Lands to be ſold to the beſt Purchaſor, 
and the Money to be brought before the Maſter, and In- 


tereſt paid the Daughters from their reſpective Ages of 


18 Years, and the Principal at 21, if they were then 
married with ſuch Conſent z and if not then married, 
they to give their own Recognifance to repay for the 
Purpoſes in the Will; if they after marry without ſuch 
Conſent, and the Court declared they could not difpenfe 
with the Forfeiture, nor alter the Will 
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eper and Maſter of the Rolls held this a fab» 


. —— —— — 


— * r e 
1 1 l E , b 
ne _— 1 _ 
7 . e 1 4 ? 
# \ = b De. aa. —— Mon — IES 
* — — — —— — ne 


r 


EN ging ls 
OE Oe IT IONS x 


0 


— * 
— - 


me 


— * — — 2 — — SR 
r r  —l 
i _—_ 


by 2 ab 
1 — — I — — 
a "WV CF} = 
wy La 2 ee = Ws —_ 
E — — RCSOERN TS 


— 0 


& 


— 


| 


3 


— 1 eee 
AT 7 . 
— — > A * 


SDS. 


. K a 


1 


F 
Termino S. Hillarii, 
17 03. 


In Curia CANcELLARIE. 


— 


—Bv 


caſe 87. Sir George Chidley/& Ux verſus Lee. 


A Legacy of 


R. Lee was Father to the Plaintiff's Wife, and had 
in his Hands a Legacy of 150 J. which had been 


by - | 

ang wy given her by a Collateral Anceſtor. 

Daughter of A. which was paid A. and who after gave her 10007. Portion, ſettled a Church Leafs 
on her, and maintained her and her Husband 14 Years; yet held no Satisfaction. 
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On her Marriage with the Plaintiff, the Defendant her 
Father gives her 1000 Portion, and after ſettles a 
Church Leaſe on the Plaintiffs, and maintained them 14 
— — Yon at his own Houle and no Notice e 
taken of the acy, nor for ought appeared did 
Huſband bs CN of ON 0 ſome diffe- 
rence between them, and a Bill brought, the Legacy was 
decreed with Intereſt and Coſts; and the Maſter of the 
Rolls ſaid, he could not diſcharge it, tho he diſliked 
the Suit. | . 


Woolnough verſus Woolnough. 
IN this Caſe, my Lord Keeper declared, that a De- 


J viſe by Cefti que Truſt in Tail in Truſt, is good with- 
DE 


her Act to bar the Intail in Tail. 
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Sir Jinn Leving g verſus Lady Coverl Cale 189, 
& a 


Was agreed per Gur. chat the Aiifiver: of « Bu- mw ave os 

perannuated Defendant put in by Guardian, is to * * fire 108 

be * againſt him, as an Anſwer of one of full Age put Perſon putin 

in in Perſon - and a Difference was taken mewn ſuch Tut be read 
an Anſwer and that of an Infant put in by Guardian; 2 


J as an Anſwer 


pan: an Infant improves and mends, as my Lord nner 
Keeper ſaid, and therefore is to have a Day, to ſhew 4 of 6 


Cauſe after he comes of Age; but the other grows 575 N 


worſe, and is to have no Day. Go. 
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Hodgſon verſus Hitch & al. | Gab 190. 


Man makes his Will, and thereby deviſes part of Pl Bun 
his Real Eſtate to B. (who was his Heir at Law) dd to r 


ed te af 
paying 100 J. which he owed on Bond to Steel, and de- tain the Per- - 


viſed the Surplus of his Perſonal Eſtate to the Plaintiff, been 
who brought this Bill, and ſuggeſted, that the Teſtator 2 — rock 

did not owe any Money to Steel; but the 1001, meant 

by that Deviſe, was 100 J. he cid by Bond to Grace = 
Beck, then married to the Defendant; and that the „ mY 
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| "Teftator knew her to be married ; bur forgetting ber 
| Husband's Name, call'd him Steel end of Huch, and 
this being proved by the Perſon, who drew the Will, and 
another, the gi was decreed accordingly. T7.” 


1 


Term. S. Trinitatis 
1704. 


In Coxia CaNcELIARIk. 


Cale 191, Le Chia 00 Trot. 
A Surety in Ne exeat Regaum, having been awarded NE" the 
— could Defendant, J. & (who was the now Petitioner) be- 


charged after came his Surety to the Sheriff; after Anſwer put in, J. S. 
in by u petitions to be diſcharged, but was deny'd; then the Cauſe 
— her was heard, and 1 TTY decreed againſt the Defendant, 
and he committed for Non-Pa = and then J. S. pe- 
i „ becauſe being a Mann- 
meer captor, and the Party in Pri on, there can be no Danger 
| 290004. ds of his going beyond Sea. 


tim, fri a AL EY Defendant's TREO CR Rn ts 
Lord Keeper. If ſo, then is Bevery is in no Danger, 
and would not diſcharge him, 


3 rom”: 1%" at 


In Curia Cancellaria.. . 


Griffith yerſs Rogers. n 06, USES INE 

HE Defendant's Husband, by y Will (inter alia) den geg. ne 

I ſed h Library'© Books 60 £ ca 

ſuch as his Wife ſhofild chooſe, bd | lays,” Romances, e _ 

Sermons, but not Law Books) and made her Executrix ; 1 

and the Queſtion was, Whether this was ſuch a Deviſe ſhould chuſe, 

to the Wife as would exchide het from the Benefit of the One age 

Perſonal Eſtate, as Executrix. 2 

10 Books held not ſuch a deviſe to the Wiſe, a ould exelude her from the Surplu 

Per curiam not, and my Lord K#eper füid, tis no de- 

viſe of the 10 Books to her, but only an Exception of 

10 out of theDeviſe to 4. and the Executrix was the pro- 

per Perſon to chooſe which ſhould be e 8 

could not be he intended to bar ie of e e 

the Benefit of mY aer by . kee Wo. 
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Caſe 193. Lell i Lord 8 


1 HE Defendant's Father on his Marriage Settle- 
Marriage ment, created a Term for 30⁰ Years, in Truſt, to 


Creates A 


Ten un raiſe any Sum not exceeding 6000 L. viz, any Sum not 
of which exceeding 3000 J. for younger Children, and any far- 

3000!- v ther Sum not exceeding e for ſuch Purpoſes as he 
younger Chl ſhould think fit; and a the laſt Sum to be 
ether 22501. Collateral Security to Sir * Fox, for his quiet En · 
—— joyment of an Eſtate he had ſold him, on which there 


appointzafter, 
he appois was ſome Doubt of the Title; ; and after, by Will, ap- 


—— points the 3000 J. ſubject to Sir Stephen's Collateral Secu- 
Land 8) Wit rity, and alſo the other 3000 J. for his Daughter, by 


5 der ibn e and the Dutcheſs of Monmouth. 


3000 l. to his Daughter, yet held that it ſhould be Aſſets to ſatisfy a Bond Creditor. 


The Plaintiff, a Bond Creditor, brings his Bill to have 
his Debt out of the 3000 J. ſubject to Sir Stephen's In- 
demnity, that being a voluntary Gift, as to the Daughter, 
and not to prevail againſt him; and that the Will was a 
Deviſe, not a NE Appointment, for there was a com- 
pleat Appointment before, tho? not a Dif] polition of the 
whole 3000 l. 


3 | 1 My 


Stephen. Fox's I emnity t # 
cauſe he had a reſulting: Equity. in 55 hh: he wi ight 
deviſe, but not to take Place of Credigors,, 1 he 
had. * en an e hich Nenn a 1 


'S 
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was held by my Lord Reger, that where n 
a Bill brought = 4. againſt B. C, and D. and © e x 
others, the Defendants; had / examined ſame Vine ee lain 
that B. being now Plaintiff, may and . dee 
againſt the , or V of -x Defendant eee 
e e 10 e ore e 


55 


ee verſus Bridgman. 


1 Recover a judg ment againſt the Defendants Ew A; Janie 
4+ ther, and the Plaintiff: (che Sheriff's Halli) de vied and ad, 
* & of Goods in the Poſſeſſion of the L Defendant's — 1 . 
ther, the Defendant brought Trover againſt the. Plaintiff, EF 
pretending the Goods were his, = the Landlord f . 

| had ſeiſed them for Rent, and ſold them to himg but n 

Evidence, the Sale was proved Fraudulent, and that the Fl 
Father was in Poſſeſſion. all along, and paid Taxes for 

the Farm and Goods, Nc. and therefore the judge gave 
Directions to the Jury to find for the Defendant at Law 

but becauſe he had not proved a Copy of the Judgment, 

as it was held he ought, for that only Reaſon the Jury 

found againſt him, and now he — this Bill ſor 

Relief, and a Demurrer to it on arguing was over ruled; 

then by Anſwer he inſiſted on his Property under the 

Bill of Sale, and Recovery at Law, where the Matter is 
Properly triable and relied on thar, without examining 

any Witneſſes 3 but the Plaintiff fully proved his Caſe as 

before, and that the Judge altered his Directions only 

for Want of Proof of the Judgment, and 9 - 


Ooo 9 


bn. 


234 28 De De Face, 8 


— — —„—-— — — — 3 


Defendant Anſwer in ſome Particulars,” and a "I 


Injunction was granted apainft the Judgment, and the 
Defendant to pay Coſts; for tho it were examinable at 


Law, ſo it was in Equity too, and the Plaintiff boring 


ſet out the whole Matter, ar proved it to be true, i. 


it were untrue, the Defendant might have diſproved it. © | 


Caſe 196, . . Callow' verſus Mince. 
a wines THE Plaintiff” examined a Witneſs before the 
being e- |} Hearing, who was then intereſted, and therefore 


reſted, may xg "ed to be read; at the Hearing the Cauſe, the Plain- 


on a eleaſe 


given him, tiff was decreed to account, and then he gave a Releaſe 


—. to the Witneſs, and etamined her over again to the ſame 


intereſted, be 


examined Matter without Order of the Court; and on Exception to 
A - the Defendant. objected, that having been examined when 
— id decade the was not indi rent, ſhe could never be made an in- 
et on a Re- 

leaſe given and Byals upon her; beſides, no Witneſs ought to be 
"pain on the twice examined to the ſame Matter, without ſpecial Order 
a Ly of the Court, to which it was anſwer d, then the Defendant 
on Excep- ought to have moved to ſuppreſs the Depoſition for want 


tions to a 


intereſted; different Witneſs, becauſe Oath would always be a Chain 


Maſter's Re- of an Order to examine her, but could not object it, 


ren. when the Depoſition came to be read; and as to the 


firſt Fart of the Objection, it was ſaid, at Law, if Lexa - 


mine a Witneſs at a Trial, who is incompetent, and after 

give him a Releaſe, he may be examined again; ſo here. 
My Lord Keeper. was of Opinion for the Plaintiff, in 

both, and ſo the Witneſs was read and prevailed. 


the Maſter's Report, and offering to read the {aid Witneſs, 
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dlavering verſus Clearing gk | Gb 1 In 


Father in 1684, makes a voluntary Seeelement . 
on his eldeſt Son, and his Heirs, without an * — 
es of Revocation ; after he makes another Settlement dn hr et 

of the ſame Lands to his ſecond! Sqn, for Life, with fies, oh. 
Remainder to his firſt and other Song in Tail Male, and ou ene 
dies. The firſt Deed after bis Death bame to the Hands vocation, and 


of his eldeſt Son's Heir; and the A to. — _ 


Hands of the ſecond San, who bronghs 4 $0 ſet tlemear of 
aſide the firſt. Lands to his 


ſecond Son 
for Life, with Remainder to his firſt, and other Sons ind Ini Miel Phe firſt Deed comes 
to the Heir of the eldeſt Son, and the other to the ſecond Son, -who brought a Bill to fer aſide the 
firſt ; but per Cur. both Deeds bein — reagent the 2 for a Toney "0 no ſuch Conſide- 
ration, as io induce the Court to t aſide the firſt ; Deed. 31 798 


My Lord Keeper cited Lady Hudfe's: Cale, where 
Father on a Quarrel with his eldeſt Son, made u Settle- · 
ment on his Wife of 100 l. per Anni in Augmentation 
of her Jointure, and after being reconciled to his Son, 
cancelled the ſaid Deed, and ſo twas found at his Death; 
and on a Trial at Law the Deed being pr oved to have 
been executed, was adjudged good, tho' calle and the 


Son on a Bill brought here, was diſmiſſed by Wy Lord 
Somers, 


a7. © Dobuwed 
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mily Settlements; and if one gives a Daughter 1000 1, 
acy, and after on Marriage gives her 1000 J. Portion, 

this ſhall here be a Satisfaction of the Legacy; ſo if one 
owes his Child a Sum of ye Ar 

| l (his iin Wh © fer 8 
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TORT Atkinſon verſus 72 


* HE Plaintiff having . the Lady Pratt 25 
e. Years, as Chamber-Maid and Woman, and being 
— much in her Favour, and married to the Plaintiff by 
on. for Life her Encouragement ; the ſaid Lady gives her a Bond of 
Paten 300 J. conditioned to pay her and her Husband 20 /, 
per Ann. during their Lives, and the Life of the longer 
able Quarterly, at Sir Francis Child's 
Dedu Ban; 1 this was e 


the lik 42 
= - 
__ Liver of them, pa 


ron _ free from 


5 — — 9 if 
About five Years after, the ſaid Lady by Will deviſe 
10 ſeveral Anrinities to {everal Perſons, in SatisfaQtion of the 
like Annuities ſecured: to them by Bond, and gives 20 l. 


ſaid Lady's Manſion Houſe, chargeable on ſuch Lands; 
but takes no Notice of the 20 /. per Ann, Fecured to her 
by Bond. 

On the Circumſtances of this Caſe, the Coun ' 
her both, for that given by the Will was not ſo Advan- 
tageous to the Plaintiff as the other, one being to be 
paid quarterly, the other half-yearly z the one here, 
the other on the Land; one free from all Deductions, 
the other being out of Land will be liable to Taxes ; and 
a Deviſe implies a Bounty, and thoſe that were intended 
in SatisfaCtion of the like Annuities are ſo declared 1 in the 
Will, which this! is not. 11 


| Afton 


Dobyns ſaid, this Court goes on Preſumprions ; in Fa- 


and by Will gives hin 
r SatictaBion, | 


per Ann. to the Plaintiff, to be paid halE-yearly) at the 


2 
n 
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Hk Plaiitiffs Huchand before 1 3 
a Bond to leave her 1000 L if a kim, tis . 


and the ſame Day marries her, and ſome Years after dies Women to 


Inteſtate, _— „ rare n e e 25 


Mortgage. t EA & : 
dies Inteſtate, e Fres and yhold, be Morts 

abe. and on Bill againſt the Heir and = 11 

r at Law by the 


feted by the Bond, it being in Nature of a 


The Plaintiff takes out Adminiſtration, eue the Per- 
ſonal Eftate not being near ſufficient to ſatisfy the ſaid 
Bond, ſhe brings her Bill the Heir and Mortgagee 
to redeem, and be let in to have Satisfaction of the 
ſaid Bond. 

The Defendant the Heir u rged, that by the Marriage 
the Bond became void in Law” and could not be main- 
tained here, eſpecially againſt him, who is cable 
only in ſuch Caſe, by being ſpecially named; and tho' 
it would be ſupported” as a Marriage Agreement in 
Writing, yet could only charge the Perſonal Eſtate ; and 
chat, however, it cannot affect the Copyhold. 

On the other Side, twas ſaid, this was once a good 
Bond, and the Heirs are bound in it; and tho by the Mar- 
riage it loſt its Force in Point of Law, yet in Equity it 
will have the ſame Force as before, and bnd the Huſband, 
and entitle the Plaintiff to a Redemption; as if the Ob- 
ligee loſes his Bond, yet Equ ty will ſet it up, and give 
1 the ſame Advantage of it, as if it were in Being; 
and if Equity does ſupport i it, it muſt ſupport it, not 
only as an Agreement in Writing, but as a Bond; and 
therefore the Plaintiff ought to have the Redemption as 
a Bond Creditor would have had; and tho, twas agreed, 
twould not entitle her to redeem the Copy hold, if mort 
gaged * itſelf; yet ä that and the Freehold ure 
9 one” 


| 
$ " -" Be Term. S Hill. 1704. 

„ — | : 
| mortgaged together, ſhe muſt redeem the whole, and 

1 n ee ee the'inhe Eicir ol Pay: 

* ment of what is due on the Mortgage will have back the 

i ._ _ Copyhold from us, you we ſhall hold the Freehold Bl 

a ſiatiaßed the Bond. 

Lord Keeper if che Bond mee executed (which 


being doubtful, was ordered to be tried) the Court would 
ſupport it as a Bond, and that the Freehold and Copy- 
Fa | lag mortgaged together, the Plaintiff ſhould re- 
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Lord Rockingham and Arabella Oxendoncas ». 


verſus Sir James Oxendon. | 


I Articles on the Marriage of the Plaintiff, | the By anide 


Lady Oxendon, with the Defendant, 6000 J. part of Ecol. of 
her Fortune was to be laid out in Lands, and ſettled to Wis 
him for Life, then to ber for Life, c. and was left io be laid'our 
in the Bank till the Purchaſe could be made ſubject to of Lands io 

the ſaid Truſt. r 13203 en HW 2 
| | for Life,” 
this Mi 


then on the Wife for Life, and to iye in the Bank till the Purchaſe made ; before that made 
| Wife by the Uſage of her Husband, being forced to leave him, had the Intereſt of this 
allowed her in Nature of Alimony. | ; 


The Lady being after, by his cruel and unhandſome 
Uſage, forced to leave him, brought her Bill to have a 
Performance of the Articles, and a ſeparate Maintenance 
whilſt ſhe lived from him, which was oppoſed, and ſaid, 
that Alimony was only to be ſued for in the Spiritual 
Court, and to decree it here, would be to decree a 
Divorce, 3 | 
On the other Side, twas ſaid, that the Spiritual Court 
has no original and proper Juriſdiction of Alimony, but 
only incidentally, and conſequentially when they * 
Plea 


the 
oney 
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Pica of Divorce, whereof they have proper Juriſdiction ; - 
and if it had, yet the Chancery has a concurrent Juri- , 


diftion, as with the Admiralty and other Courts in Caſes 
peculizr to their Juriſdiction, and to decree Alimony, 
here is not to decree ee bj ation ; for if he thinks the 
left him without juſt 72 may ſue in the Spixitual 
Court Reich bon © njugal Duties; and i he 
prevails, the ſeparate Maintenance will ceaſe. 


My Lord Keeper and Maſter of the Rolls faid, they 


would not declare whete this Court would give ſepa- 
rate Maintenance, and where not, but here being Truſt 
Money, over which the Court has a Power, they decreed 
the 6000 J. to be laid out with the Ladys Conſent in a 
Purchaſe, and ſettled purſuant to the Articles, and the 


Intereſt in the mean Time to be 8 her ſo long as ſhe 


lived Nele 5 


ts Brown: BY, Danſe 


2 0% FI Dawſon had prevailed on his Wife to join in 
Ann, of ſelling 1 10 4. per Ann. of her Jointure, and 
lane after 6 J. 10 4 per Ann. more, and having given two 
gs that ſeveral Notes, that his Executors ſhould pay her tho 
bisExecurors ſaid two ſeveral Sums during Life ; he after makes 
ge cg WM his Will, and thereby gives her 14 J. per Ann. during Life, 
du he fee? out of certain _ and this was held per als to be 


by Will gives jn Satisfaction of the Notes. 


hoe 141. per 


Arn, oui of certain Lands for Life, held a Satfattion of the Note 
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Lord Dudley, and Ward an Infant, by the C v0 
Honourable Thomas Newport verſus 
the Lady Dowager Dudley, xc. & econt. 


"HE Caſe is this, ' Edward Lord Dudley and Ward's Powers, 
| the Plaintiff's Great Grandfather, ; being ſeiſed in Truſt of a 
Fee of the Honour, Manor, Caſtle, and Borough of need . 
Dudley in com. Stafford, and of an Eſtate in Stafford, gin the 
and Worceſter of à great yearly Value; by: Leaſe and 
Releaſe, dated 2 1ſt and 2 2d of March 1700, did, in 
Conſideration of natural Love and Affection towards: 
his Grandchild Edward: Mard, Eſquire (the Plaintiff's 
Father) Son and Heir of William Mard, eldeſt Son of 
the ſaid Lord Dudley; Frances Ward and William Mara, 
Son and Daughter of Ferdinando Dudiey Ward, ſecond 
Son of the ſaid Lord Dudley Ward ; Frances Turter and 
Catharine Porter, Grandchildren to his Brother William 
Ward, Party to the Deed; and for raiſing Portions for 
them, and for ſettling his Lands in his Name and 
Blood; convey to William Ward, Senior, and William Dilkes- 
Defendants, to the Uſe, Wc; the ſaid: Lord Edward, the 
Great Grandfather for Life, and then to the Defendants 
William hard and Dilkes for: 99 Yeats, theti to the ſaid 
Lord Dudley the Great Grand fatller and hib Heirs Male 
of his Body, and for Default, cas to William Ward and 
Diltes for 100 Vears; Remainder to the ſaid William Mard, 
Senior, in Tail, Nemainder to the right Heits of the ſaid 
Edward the Grand father. 0711988 0 15 o 0 is 
The Term for 99 Years: was thereby declared to be 
in Truſt, that Malliam Mard and Dilſes ſhould out of the 
2000 J for the Portion of Frances, payable at 18, and 
50 l. yearly Maintenancr, till the Portion paid; to raiſe, 
lery, and pay 300 l. a. piece to Cathurine and Frances Poy-| 
ter, and Annuities of 120 U a- piece to the Defendants. 
| Ferdinando and Milliam Ward, junior, for their ſeveral: 
gen Qqq Lues; 


—_—— 2 ee r 


A. 


Lives ; and 300 J. per Ann. to the Plaintiff's late Father, 
Edward Lord Dudley, for his Support and Maintenance, 
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payable balf-yearly, till the Expiration or Determination 
of the ſaid Term. Theſe Annuities to ariſe and begin 


to be paid after the Death of the {aid Lord Dudley ; and 
that the Truſtees ſhould have all the Charges and Coſts 
they ſhould: be at, paid them out of the Truſt Eſtate. 
Then follows this Clauſe. And may, ſhall, and will 
permit the Perſon and Perſons, who from Time to Time 
ſhall have Right to the Freehold of the Premiſſes, by Vir- 
tue of, or under any Uſe herein before limited ox declared 
from Time to Time, to have, receive, and take to his 


and their own Uſe and Benefit, the Reſidue of the Rents 


and Profits which ſhall remain over and above, or after 


the Performance of the ſaid Truſts, GC. 


The Maſter 
of the Rolls 
Argument 
and Reſolu- 
tion. 


and the 


. Then follows a Proviſo, That if the Perſon or Perſons 
that ſhall have Right to the Freehold, c. ſhall pay or 
depoſite the 2000 J. or ſo much as ſhall. be unlevied, 
Wc. and ſhall, to the good liking of the Truſtees, ſecure: 
the Payment of the ſaid: ſeveral Annuities and Pay- 
ments, then the Term to ceaſe, determine, and be 
I need not mention the Truſt of the Term for 100 
Years, for the A tion of Frances's. Portion, being 
out of the Caſe, that being to ariſe upon Failure of 


Iſſue Male of the ſaid Lord Dudley the Great Grand- 


father, nor the Power of Revocation: to the ſaid Lord 
Edward Dudley, for there was not any Revocation. | © 
Ihe Lord Edward Dudley the. Grandfather.' made his 


Will, 28th of Fwne 1701, and deviſed the Guardianſhip of 


the Plaintiff's Father, to the Defendant William Ward, 
ſenior, his Brother, and the Guardianſhip of . William. 
IVarg, junior, and Frances Ward, the Defendants, ta him 
Defendant; Hodgett; and thereby gave ſeveral 
ſmall Legacies, and gave all the Reſidue of his Perſonal 
Eſtate to the Plaintiff's Father (Lord Edmarg Dudley) 


and made him and Mr. Hodgett Executors; but Mr. 


oth of 


Hodgett was to reap no Benefit thereof, and died 3 
ENTS 3 J . 


Auguſt 


2 g. 8 


OS SOF S. SS 


2 


8 


* * Fy * 
1 * ” — „ r 4 8 a 
FE I EE. —— Lo * — « '# «+ .\ ke 1 
e e e ee eee e 44; 


6 


wo = r 


. 1701, that the Defendants William War and Dies 
enter d on all the Truſt Land. 

| The Plaintiff's Father afterwards married. the Lady 
Diana, the Plaintiff in the Croſs Bil, and and died 20th of 
March 1704, under Age, and left the Lady  enfent with 
the Plaintiff, who is Son and Heir to his Father, and 
Heir at Law to his Grandfather, and as ſuch is intitled 
to the 8 urplus of the Rents of the Truſt Eſtate in 
Mr. Ward 7 Mr. Dilkes, and the Benefit of the Term 
for 99 Lears. 

Tbe Lady Diana, ler, the Death of bes Huſband 
brought — Writ of Dower, to which the Term for 99 
Years was pleaded in Bar; but ſhe had. Judgment. in 
Dower with a Ceſſat Executio.duxing, the, Term, 

Edward Lord Duale and, Wardi the Plaintiff's Father, 
made the Lord Sommers, and the Lady, Gow, Howard 
Executors, until the Lady Diana attains; her full. Age; 
in Truſt for her 3 the Lady Diana Howard, has proved 
the Will, and alſo taken Adminiſtration 45 lui non; to 
Edward Lord Dudley, "the Great it Grandfather, with. the 


Will annexed. }. | + 
The great Queſtion, contends | Joon, the. Mother 
and — Son, © the other Demands on, both Sides, will, 
I preſume, eaſily, be determined); is, Whether the Lady 
Dowager, the Faintiff in the Graſs Bill, ſhall have the 
Benefit of the Truſt af the Term, as th a thinl Hart of 
the Profits above, tha Charge of- the Annuities, during 
their reſpectiye Continuance, and. aſter the Detetmina- 

tion, a thin Part of the. whole Profits as hex Dower. 
And as this Caſe,is, Iam of | Qpinion,ſhe,qughe 3; bes. 
fore I proceed, — — that Ii not, in the 
leaſt to enervate tho Decree: of Diſmiſſion in the Lady 
Bod myn and V. andebendiess Caſe, which, ſtands;confirmed,; 
in the Houſe of Lords; but to diſtinguiſh this preſent 
Caſe, out of the Reaſon; and Judgment of the Decree, 
but agree that it ought to ſtand for ever in this Court. 
I ob obſerve this Term is expreſly attending. and de 
an Tg. F rechold and Inheritance, nay, waitings. . 
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tution of this Court of Equi 


| the very Charge, and the Charge of the Annuities as to 


the Surplus of the Profits. 

My reaſoning ſhall be drawn from the Original Infti- 
and Conſcience; and 
alſo from the Rules and Common Law Principles of that 


-.. «which is Regular Law, which is bound to Rules, to which 
-- Equity: in general may be ſaid to be oppoſite. For all 


Kingdoms in their Conſtitution, ſays my Lord Hobbard, 
are with the Power of Juſtice,” both according to the 


Rule of Law and Equity. Theſe are the Grounds which 


I ſhall go upon, and not ou any Notions or Arbitrary 
Rules of my own. 

My firſt Reaſon is, that the Right a Downes has to 
hel Dower, is not only a legal Right ſo adjudged at Law, 
but is alſo a moral Right to be provided for, and to have a 
Maintenance and Suſtenance out of her Huſband's Eftate 


to live upon; ſhe is therefore in the Care of the Law, 


and a Favourite of \the Law; and upon this moral Law. 
is the Law of Ie founded, as to the Right of 
Dower. te 

Now Equity is no Part of the n big Sar Vir- 
rue; which qualifies, moderates, and reforms the Rigour, 
Hardneſs,” and Edge of the Law, and is an univerſal 


Truth It does alſo aſſiſt the Law where it is: defeQtive 


and weak in the Conſtitution (which is the Life of the 
Law) and defends the Law from 'crafty Evaſione, Delu- 
ſions, and new Subrilties, invented and contrived to evade 
and delude the Common Law, whereby ſuch as have un- 
doubted Right are made remedileſs; and this is the 
Office of Equity to ſupport and protect the Common 
Law from Shifts and crafty be genres againſt the 
juſtice of the Law. Equity therefore does not *deltroy 


the, Law, nor create it, but aſſiſt it. 


Now, Vat is it that hinder the Lady Group! wal Right, | 
ſhe has obtained Judgment 1 in Dower at Law, the 275 
has given it to her. Ay! but there is à Rule of the 


Law enter'd; call'd a ceſſat Executio, the Effect and Power 


off 6 her „ and the Benefit of the 
. 
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== that ſhe has obtained: For how long? D 
the Term of 99 Years: Ahard Injunction; but upon what 
Ground or Reaſon? Why, becauſe the Commyn Law ſays; 
her Title is the Marriage, Seiſin, actual Poſſeſſion, and 
Death of her Husband ; and there never was a Time, if 
her Lord died, that he ſhould have had immediate 
| Dower ; | becauſe this Term was a legal Intereſt before the 
Marriage, continuing at the Time of the Death of het 
Husband, and pleadable in Barr by the Heir to her De- 
mand of Dower, and this is the Common Law. 

But notwithſtanding this, I conceive: ſhe is relievable; 
and that this ſtrict rigorous Rule of the Law ought to be 
moderated by Equity and Conſcience for theſe Reaſons; 
and the Precedents hereafter cited. 

1/7, From the Nature; End, and Deſign of creating 
this Term, by the Settlement it appears to be created by 
Edward Lord Dudley, for making Proviſions out of the 
Profits for his Son and Grandchildren; which Nature 
obliges him to take Care of; and after that Office and Truſt 
performed, the two Truſtees are to permit and ſuffer the 
Perſon and Perſons; who ftom Time to Time ſhall have 
a Right of the Freehold of the Premiſſes, to receive the 
Reſidue of the Profits that ſhall remain after the Pegs 
formance of the Truſts; 

That Perſon was the Dowreſs's Hüsband, Sy i hid nat 
undeniable Right to the Surplus of the Profits, and had 
an Eſtate Tail in him, and the Dowreſs undet him has 
a good Equity to have her Dower; becauſe the Truſt of 
the Term was expreſly to attend the Perſon that ſhould 
have the Freehold, and her Husband had the Freehold, 
and ſhe has the F rechold ; and the Words of the Decla« 
ration of the Truſt are chereby literally ſatisfied; tho' 1 
am of Opinion, that if the Words had been in general 
to attend the Inheritance, it would have been the fame 
Thing, and ſhe has a Right to this Truſt within cho 
Deſcription. 1005 

It is no ſtran ge Notion at Lau, that long Tetnks fot 
Years ſhould a ene and wait on an Inheritance, in which 

Rrr Caſe 
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they have Meg to noma. then they 
155 "Ob and Truſt, and have born the Burthen; 


their Office, Du 
theſe Portions, which was the vrigi · 


are 
Profits, but the Lands, or what is the Land, but 


9 and dire el by the Ines. 
tion br e ge ai hn hy hn when 
ve done 


I mean have 
nal Cauſe of their Creation; and therefore in Equity 
and Conſcience ought then to ceaſe, re 
the Channel from whence they were extracted; and it is 
a Reaſon in Law, that Ceſſante cauſa ceſſat Heclus, = 
there is no original eration to give them a | 
Being, and ſuch a Term ought not to be made Uſe of 


to any other Purpoſe, eſpecially to deprive a Dowrels of | 


her Dower. 

For the Nature of theſe waiting Terms; 1 ak com- 
pare them to Covenants, Conditions, Reſervations, and 
Warranties, which my Lord Hobard in the Earl of Clan- 
rickard's Caſe ſays, do all wait and join to the Grants, 
whereof he there gives ſeveral Inſtances and ſays, that 


a Reſervation of a Rent which is but a Shadow, muſt be 
guided by the Body, which is the Eſtate, why ſhould not 


i like ms ey — vr which is expreſly directed to 
wait upon and. join che Freehold, which. was in the 
Husband, * in the Dowreſs, be guided and directed 


by the Body, which is the Freehold — Eſtate, and a 
in Caſe of a Reſervation of the Rent, which follows the 


Freehold, and is in Recom of the Land. 


z adh, This Truſt is an Intereſt annexed to the Eſtate | 


Surplus over and above the Charge, 


immediately, as to the 
to the Freehold and Inhe- 


and is attending and ancillary 
ritance, and this Truſt is a 
the Surplus of the Profits, during the Continuance of 
the Charge and the Annuities, and the whole Profits 
after the Charge raiſed and ſatisfied, and does moſt 
tainly enſue the Nature of the Land, for what 


Profits; and the Lord was ever in Poſſeſſion of 
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— — but his Term does and 


the Inheritance and Frechold; but then the Queſti 


To what Purpoſe does it attend ? I conceive that it dee 


attend to the ſame Purpoſes as kn Advowſon 
does to a Manor; a Commonage a to a Meſs - 
ſuage and Land; a Villain t to a Manor, any 
Thing that is an , and that follows the Nature 
and Condition of the Principal 
cians term it, Adj Sub jacti, an Adjunct or Q 


the Owner of the Frechold; but in ſome Caſes it 


"Go to be merged or confounded in Equity; for it is 


Aſſets ſubject to a Debtor; r 
and out of the Land too? 
And therefore my Lord: Hale in Sir Job Savhuters's 
Caſe, Mich, 20. Car. 2. is of Opinion, that ſuch a wait- 
ing Term does not prevent Dower, or ough to ſtave off 


a Debt; for ſuch a Term ſhall be Aſſets, ſays he, if is 
attend an Inheritance in Fee Simple; bas wo -ifits at⸗ 
tend an Eſtate Tail, which is not ſubject to Debts in 
Equity; but here the Lord has an Eſtate Tail, to which 


Dower is incident, and therefore ſhall attend the Dower! 


that a 


Quality, and it is there —— er Writings 
which 1 the Land. 


The Dowrels here ought to be re rejuoded ur b che . 


conſidering her Portion, her Quali 
unequal, a Marriage treated, no 


Quality, a Match no Way 
Method or Practice 


1 and learned Council to be 
— arg rar, PM under Age 
a Settlement; 


and a till Age to make 


and above all, moe. gang ow the Eſtate, b 


1 ee or chees amen NT 
Again, ſhe whore! 
18, Becauſe her Right 


we dhe Bas hey fon; 


: Nay, it is as che Log 


_ adjoined, or rather re-annexed to its Subjett in the Perſon | 


And in Sir George Saunders's Caſe; it was adjudged; 
waiting Term in Truſt follows the Eſtate; as the 
Shadow does the Body, and is of the ſame Nature and 


it may be ſaid Concurrent) is 
ng in Time 0 he — it beg bythe —— 
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[2 24h, Thar the Heirlofes (if Imay call it ſo) but one Thid 
0 his Mother for her Dower; and retains two Thirds to 
hinnſelf / uhich is not unreaſona ble. 
za The Cor 
| cot her againſt this Term; becauſe, being a Truſt, 
they 1 
this and only determinable here; and without 
the Aſlſtance and Relief of this Court the Judgment 


ts. of Law, th — — ; 


nizunce of it, and is a Creature of 


for Dower is .cnervated and eluded by the Ceſſar. Executio, 
for by the Judgment ſhe has Domer; and by the Ceſſa 
ſhe is prevented, during the Term of 99 Years; and it 


is moſt probable, that ſne will not outlive the 99 Years, 


without which ſhe cannot have Benefit of her Judgment, 
and all the Remedy at Law is vain and illuſory, and no 


Remedy any where but here; and yet her Right is fixed 


and unfixed by the Judgment at Law, and Right without 
a Remedy is nothing; Sh therefore I hold the Common 
Law to be Defedlive in this Caſe as to che Execution, 
and oughtto be ed i Bqui M oel 

But to conclude this Point, a8 between the Dowreſs 


** the Heir, this very Caſe is admitted in the very Ar- 
gument of the Lady Bodmyn and Vundenbendy, tor (lays 


the printed Caſe, Parliament Caſes 1) it perhaps would 
be prevalent againſt an Heir, but not againſt a Purchaſor; 
ld ſo I conclude it to be beyond a Perhap. 

It is objected here (as in that laſt Caſe). that the De- 
mand of Dove; is a Right not ariſing by the Agreement 
of the Parties (which if defective or imperfect, might 
be ſupplied by Equity) but by Operation of Law : Now 
Jpreſume the Difference is meant between a: defective 
Jointure and Dower ; but I conceive that it is a Diſtinction 
without a Difference i in Words only, not in Senſe, and a 
Marriage is as much a Contract (and: I am ſure more 
Sacred) and ought to be as much regarded and relieved 
as a defective Jointure, which is the Agreement of the 
Parties, the DiſtinCion, is commonly expreſſed in Latin, 
n ointure, ex | 


. 3 but each of them is but a ns * 1 
2 i 1 
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Wile, 5 that the Law makes dught to be el 
and ſupported: by Equity preferable to the other; 
are both grounded upon Contracts, a my Lord ban. 
cellor Jefferies ſays, ih the Report of Lady Rudbor's 
Caſe, and he could not imagine a Reaſon wiiy a Jointreſs 
ſhould be relieved againſt ſuch à waiting Tenn, and not 
a Dowreſs; it is there alſo agreed, that if a Leaſe” be 
made precedent, to a Matriage in Truſt to pay Debts, 


the Heir paping the Debts ſhall be relieved againſt the 


Leaſe, and ſet it r ren the Dowrels? 1 think 
fo too. | | 
I ſhall now give an Aoſwer to -the Julgment in my 
Lady Bodmyn's «ap yaa which is Re 
over-rule this Caſe in Poitt. 
I conceive, that Caſe marr to have ha dene in 
Favour of a Purchaſor, and the Strength of it to be 
grounded on the general Incondeniencies that would at- 


1 i bond fide; without Notice, Which was 


the Point my Lord Fefferies and Sommers went upon, and 


for which Gocaſion was cited the Caſe of Buſſes verſus 
Noſworthy, 26 Car. 2. in Lord Nottingbam's Time, which 


was thus, Noſworthy pleaded himſelf a: Purchaſor for 
valuable Conſideration without Notice, which Plea bein 

proved, came to be heard upon the Merits, and the Lor 
Chatcoler declared, That a Purchaſor, bona fide, and 
without Notice of any Defe& in his Title at the Time 
of his Purchaſe, may lawfully buy in any statute Mort- 

gage, or any other Incumbrance; and if he can defend 
himſlf by! thoſe: at Law, his Advetfary ſhall: have no 
kelp in Equity to ſet thoſe Incumbrances aſide, for Equity 


will not diſarm a Pureliaſor; and Precedents of this 


Kind are very ancient auc numerous; where the Court 
has refuſed to give any A ſſiſtance agauiſt; 


_ to- the: Creditors, or to one Durchaſor inſt another, 
and this Rule in Chanctry i; in Vindicatiomꝶ of th G 
mon Law, where the Maxims which refer 'to:Diſtents, 
; Diſcontinuances, har r ag * Warranties 
1 8 c are 


| tho: Purchaſor, | 
either to the Heir / or to the Widbw;: ther Fartherleſs. or 


— 
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0 De Termino Paſcha, 1705. 
ah oo are only the wiſe Arts and Inventions of the Law to 


protect and quiet the Poſſeſſion, and ſtrengthen the Right 
Z Genus ga. Dat rn 0 3 
I have cited theſe Reaſons at large, becauſe it, ſtreng- 


thens the Judgment in Vandenbendys Caſe, and let all 


ſuch Purchaſors be ſupported and protected; but ſurely 
the Precedents in this Caſe will not ſupport the Heir 


in our Caſe, againſt another that Demands her Dower. 


As to the Precedents, I ſhall mention ſome that 
weigh with me, beſides the natural Juſtice of the Caſe. 

The firſt I ſhall make Uſe of is Fletcher and Robinſon's 
Caſe, 6 May 1653. Henry Robinſon on good Conſideration 
promiſed to aſſure the Manor of Buckton to his eldeſt 
Son in Fee, but falling into ſome Trouble for Counter- 
feiting a Warrant, he convey'd Buckton to his younger 
Son, in Truſt, only to ſecure it againſt a Forfeiture ; 
the Father being freed from Trouble, convey'd Buckton 
ro his eldeft Son, and dies; the eldeſt Son dies and leaves 


a Widow, having no Iſſue, and the younger Brother his 


Heir; on Dower brought by her, the Conveyance to the 
younger Brother was given in Evidence, whereupon ſhe 
was Nonſuited ; but upon a Bill brought by her here, 
the Caſe appearing, ut ſupra, ſhe had a Decree, and a 


Commiſſion directed to ſet out the Thirds; and tho 


this was much conteſted, yet Equity and Juſtice prevailed; 


and tho the Time in which this was adjudged may be 
objected, yet were they learned Men who deliberated 


well and pronounced their Decrees and Judgments ac- 
cording to their Oaths, and according to Juſtice and 
Equity. 5 e Ne e 
Serjeant Vaugbans Caſe is, in Point, and Swell and 
Clay's Caſe, which was heard 6 V. and M. 


The Common Law is, That if a Rent be reſerved on 


a2 Leaſe for Years, made to Marriage, the Wife 
ſhall recover Dower of the third Part of the Rent im- 
mediately, and alſo of the Land, with a Caſſat executio 


Y ! 
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3 
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and ſo to be conſtrued in Equity to aſſiſt a Right of 
Dower ; for à Rent is certainly part of the Profit of the 
Land, and is paid therewith, why ſhould not this ſup- 
ply a Reſcrvation” tn Equity? oo 8 

I think I have Law and Equity on my Side, and like- 
wiſe the Precedents which, according to my Lord Hobart, 
270 are built upon Reaſon and Juſtice, and tantum bas 
bent de lege, quantum habent de Juſtitia; I muſt therefore 
decree the Lady Dowager the Benefit of this Truſt Term, 
and that the Truſtees Mr. Ward and Mr. Dilkes do ac- 
count to her for the third Part of the clear Profits above 
the Charge of any yearly Annuities, from the Death of 
her Husband, and from Time to Time for the future, 
during the Term, and the Term to ſtand charged there- 
with during her Life, the Truſtees to be allowed their 
Coſts and Charges according to the Deed, - and to be in- 
demnified, and Coſts to be paid to the Plaintiff, the Lady, 
and all the Defendants out of the Truſt Eſtate, 


Franklyn verſus Earl of Burlington. 8 
RICHARD Farl of Burlington, in 1697, deviſes f Baa 
thus. Tem, My Will and Pleaſure is, that the tbe Pura 


: 7 * d pic 
Furniture and Pictures in my Houſes at A. B. and C. depart "> 
ſhall always remain there, and not in the Power of my aac gas 


Exccutors to diſpoſe of, but ſhall go with my ſaid,nor File, 


which the 


Houſes to ſuch of my Grandchilden as ſhall be in the Teftaror con- 
Poſſeſſion thereof: And then appoints, that the aud Let 
bis Chapel at, Cc. n nue 


Plate Gilt with Gold belonging to | | 
together with tlie Ommen teseoß ſhould remain — 


D. Executor, to whom he gives all his Perſonal Eſtate, 
cr what is before bequeathed, of what Nature or Kind 
| _ 12 


"252 Die Termino Paſchs, 1705. 


The Queſtion was, Whether the Plate the Teſtator 

ME we, uſed and removed with him, hen he went 
from one Houſe to another, ſhould go to the Executor 
by the laſt Clauſe, or d to the Houſes under the 
Word Furniture. 
My Lord Keeper was of Opinion, that the Word | 
Furniture in a large Senſe takes in Plate, but not here, 
becauſe he diſtinguiſhes the Chapel Plate from the Fur- 
niture, and the Plate of ordinary Uſe that was: carried 
with him, would no more be {aid the Furniture of one 
than of the others, and he meant only the partieular 
Furniture of each Houſe, ſo the Plate went to his Exc- 
cutors, and liable to. the Plaintif, who wars e 


Caſe. 204. = J 19 verſus Bridges.” 


y Lord Keeper was of Opinion in chis Caſe 
| that when one has Title to the Poſſeſſion f 
Lands, and makes an Entry, whereby he becomes in- 
titled to recover Damages at Law, . the Time the 
Poſſeſſion was detained from him after ſuch Entry; he 
ſhall not turn that Action at Law into a Suit of Equity, 
and bring a Bill for an Account of the Profits, except 
in Caſe of an Iofant, or lome other * r 
Circumſtances. 


er e Boſh verſus — 
Feme Inheritrix before Marriage raiſes a Term 


— lahe- 
Bam a for 1000 Years, in Truſt) for her intended Huſ- 
1000 Years in band to receive the Profits during; their Joint Lives ; 


Fruſt for the 


Huang, fer and if they ſhall, have any Children, in Truſt for ſuch 
for lech: Children, their Execugors. and Adrainiftrators during the 
der (if amy?) relt of the Term; and if. the Husband ſurvive her, in 


their E 


F Truſt for him, nag! nn ud 4 tho ſurvive him, 


ininiſtrators | 
Lr 3 ee een 
Wife Sur- C47 N 
vives, in Truſt for her; het Executors and Adniiniſtrators: The Hudband tes without Ihe; the 
Wife inarries a ſecond Husband, and dies; the Husband takes out Adaniniſtration to her, yet decreed. 
that the Term thould attend the Inheritance. 


wh hon a 
* 


than.d in * Ta Yar, —= . and Al iſtrators, | 


during the reſt of the Term. 

The Husband dies without Children, and the Wife 
ſurvives, and takes another Husband, who ſurium and 
takes out Adminiſtration to her. 

The Queſtion was, If th 
| him, or attend the Inheritance, and go to the Heir. 


Lord Keeper. This is only an unſkilful Declaration, : 


and not the Intent of the Party, and the particular Pur- 
poſe being ſerved, it muſt attend the Inheritance, for ſo 
I think _ was at her ſecond Marriage, and that could not 
be altered by her Death; for Equitas. ſequi 


tur Legem, 
and cited Pollhill and Pollhill, and if the Term and In- 
heritance had been in the ſame Hands, twould have 
merged, ſo here i it ſhall be attendant in — | 
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Caſe 206, Parrot verſus Treby. 

5 January. „ 

Where on a N a Bill brought to call a Truſtee to an Account, 
—— it was held by my Lord Keeper, that if he by 
Accor Anſwer ſubmits readily to % tho on the Account he be 
ſabmirs ea= found in Debt, yet he ſhall pay Intereſt for the Ballance | 


dily to it, 


the found in Only from the Time of the Account liquidated, and no 
9 Taz Colts, if he has not misbehaved bimſlf; ; but whereas in 
3 this Caſe, he ſaid, in his Anſwer, he believed the Plain- 
from the tiff conſiderably indebted to him; and after the Matter 
. depended 20 Years, is found 200 J. in the Plaintiff's 
9 Col Debt, he ſhall pay Intereſt from the Time of the Bill; 


/run, it ts for he admits by ſuch Anſwer, that he has not kept any 
the Accent Money for the Plaintiff, uſcleſs, or unemploy'd, and in a 


ere, in A. Manner dares the Plaintiff to the Account, and there- 6 
rear, all fore muſt pay Coſts, as the Plaintiff muſt have done, if Hi 
3nd Coſts, he had been found indebted to him. n 
- 
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HERE ® Woman before aries et 4 nu 

of the Man makes over her Eſtate, Real and ver who. 
Perſonal; to be at het own diſpoſal, All ths Nu dudt Gr B. S dale 
creaſe of it, or chat which comes in lieu of it, .. a 
alſo at her diſpoſal, * 4j ĩ— n 002 i el ae | 
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be | Caſe 100 
eule Dowel 've 1 0 bob Le 


"THE Defendant had married an Adminiſtratrix to An Execu« 
her former Husband, to a Share of whoſe Perſo- miner: 
nal Eſtate the Plaintiff was intitled, the Adminiſtratrix Nen be 
was likewiſe intitled to a Third; and before her ſecond Eitate, and 
Marriage had waſted great Part of the Eſtate, ory 
then died. 


pr 


Sz 


Debt, ſo far as any Fortune of his Wife's come to his Hands will 
Scuulement on has, Adequate to that Fortune, without Notice of the 


250 _ De Termimo Paſche, 1206. 
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This Bill was brought againſt her Husband to have an 
Account of the Eſtate, and a Satisfaction for his Share, 
and being heard at the Rolls, an Account was decreed to 
be taken of what of the Eſtate had come to the Hands 
of the Adminiſtratrix before her; ſecond Marriage; and 
©, _  alfo what had come to her or her, Husband's Hands ſince 
the Marriage, and the Plaintiff to have Satisfaction againſt 
the Defendant abſolutely, for ſo far as came to his 
or his Wife's Hands after Marriage, and for what came 
to her Hands before her ſecond Marriage, to have a Sa- 
tisfaction againſt the Defendant, ſo far as he had any 
Eſtate of his Wife's, and this was affirmed on Appeal to 
my Lord Keeper. 1 

Mr. Vernon ſaid, it has been ſeveral Times held, that 
where a Man marries a Woman, without ſtipulating for 
any particular Fortune, or making any Settlement; if 
after the Death of the Wife, Debts of hers appear, the 
Husband (not being a Purchaſor in ſuch Caſe) ſhall be 
anſwerable for the Debts of the Wife in Equity, ſo far 

as he had any Money or other Perſonal Eſtate of hers. 


Caſe 29½½ Airy verſus Aſtry. 


If a Man 


ives his N this Caſe was cited the Caſe of Sir George Crook's 
ife Power 


Wite Power 1 Daughter, who had left a Power to his Wife to de- 
Eſtare = Vile her Eſtate _— his three Daughters in ſuch Pro- 
desen. portions as The ſhould think fit; yet it was held in this 
dren, de nut Court, that ſhe muſt divide it amongſt them equally, un- 


* leſs a good Reaſon can be given for doing otherwiſe. 
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ir verſus Lord Mobun, 147 Caſe 210, 


2 > Log 531. 


Pure Gerrard, Tenant for Life, with Power to mabe 5 8 

+ Leaſes for 21 Years, or three Lives; ſo as upon Life, with a 

every Leaſe of ſuch Lands as have been uſually letten, make Lege 

and Fines taken for them, the old accuſtomed Rent or more anden de- 

be yearly reſerved, and ſo as upon every Leaſe of other rag hn 

Lands not uſually letten, nor. Fines taken for them, el 

there be reſerved the beſt improved Rent that can be *** tn of the 

gotten for the ſame, and the Leſlces to execute Counter- — — 

Parts thereof. b A 

Ege der keen ask r fr. g. 9 
Fitton Gerrard by Indenture 21 December 1702, de- 

miſes to the Defendants all ſuch Lands as have been uſu- 

ally letten, and Fines; taken for them for 99 Years, 

if three Perſons ſhould ſo long live, with a Reſervation 

in theſe Words, yielding and paying therefore, the reſpec» 

 tipe old and accuſtomed yearly Rents, and if this Referva- 

tion was as purſuant to the depends was the Qualtions". 
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"4 My Lord Chancellor being g aſſiſted with the two Chief 
Juſtices, Holt and Trevor, decreed, that this Leaſe was 


not good to bind the Remainder-Man. 


But my Lord wood Holt differed i in Opinion, 
and held this Leaſe 
Words 


rvation 
muſt be ſo too, for the ſame Words muſt have the ſame 
Meaning in both; and if a Sum certain had been re- 
ſerved, yet it muſt haye been averred to have been the 
ancient and accuſtomable Rent, or more ; and therefore 
this Reſervation in t c Wordop of the Power may be helped 
by ſuch an Averment, arid conſequently is gobd. 

2dly, That if any of the Lands 9 in this 
Leaſe, had not been anciently lett, tho the Reſervation 
in ſuch Manner as to them would be void, yet the Leaſe 
would remain good as to the others. 


34ly, Though all the Lands were compriſed in this 


one Deed of Leaſe, yet the Remairider- Man, who is to 
have all the Deeds in his Cuſtody, might diſtin- 


guiſh them, as well as if they had been ler by ere 


Leaſes as they were former. 
But my Lords Chancellor and Trevor, held this Leaf 


void againſt the Remainder Man, and not e to 


the Power. 


- 14, Becauſe it was Wendl, That the Words of is 
Power ſhould be turned Fan into a Reſervation in 
Leaſes ; and to ſay, that if the Words in the Power are 


good, chey cannot be bad in the Reſervation, ſuppoſe in 


— 5 Power to make Leaſes, it was provided, that in every 


ſuch Leaſe there ſhould be inſerted ſuch Covenants as 
are uſual in Leaſes in that County, and a Leaſe were 
made in the very Words of the Power: Would this be 
good? Certainly not, nor would it be aided by any ſpe- 
cial Verdict, finding the Covenants uſual in that County. 


2dly, The Queſtion in this Caſe is not between the * 


Leſſor and Leſſee (between whom, perhaps, the Leaſe 


might be good, and the Rent rccoverable) but the Que 
3 N on 
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5 is, AS to the Remainder Man, 5 gg 
and Inheritance is to be charged by a Power, which is to 
be taken ſtrictly, anch is not purſued, for the Ittent 


thereof was, that a certain Rent might be reſerved upon 


| every Læaſe to ba made, that We he in Remainder might 

know how to come st it, and from his Acbion for the 
Recovery therecf, which a8 this Reſervation is, he cannot 
do, but will be Tg in perpetual Controverſy and 


Uncertainty, for be mh not only aver and avOW, 

the Sum 12 diſtrains or, is the ancient Rent, Ly muſt 
alſo prove it; for if the Fenant can ſhow another more 
ancient Bent, then ke may, Nonſuit the Remainder-Man, 
and ſo toties quotes, he det or àxows for any Rent, 

the Tenant, by hoy owing that another Rent has: been re- 
ſerved, may him, and keep the {44h in 1 Pee of 
his Teeth, 9 9 — any Rent at all, till he is ſo iucky as 


to hit upon the true Sum reſerved upon —— ſeveral - 


Leuſe, which will be very difficult for him in the Re- 
mainder to do, and is no ways to the Meaning 
of the Power; but if a certain Sum fad been reſerved, 
and the Counter-part ſhown under the. Tenant 8 H and, 
he muſt either ſhow a more ancient Rent, or it will be 


preſumed for the Plaintiff; and if he ſhould ſhow one Ds 


more ancient, the Conſequence of that wilt be the 
avoiding of his own Leaſe, which to imagine he ſhould 
attempt is abſurd, and without Fake of the Leaſe 
he can never avoid Payme! 
ſerved in Certainty ; but as tis reſerved. here, tis wholly 
uncertain, and my Lord Chancellor ſaid; it was. the firſt 
attempt that ever was made to delegate the Power 

rally, that was to have been executed particularly, and 
was a new. Invention, tending to —— Perjury, 


Forgery, and x ac, and Aerea nat £0 beg counte- 
NAanc 


Orica 


nt of the Rent, when it is re- 
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Gan, Grice verſits Goodwin. 2 0 


Binn 


. © OHN GRICE by Will Uſe his Real wy to his 
Error a Wife, for Life, and after to Thomas his Son for 9 99 
in the Body Years, if he ſhould fo long live, charged with the 
Payment of 500 J. a. piece to John and Thomas, the 
two eldeſt Sons of his Son Thomas, at their Ages of 21 

Vears, and dies. 
After wards John the Grandſon dies in 1694, an In- 


fant, and Inteſtate, after in 1698 Thomas the Father 


4 dies; without taking Adminiſtration to John his Son; ; : 


and a Bill was brought to have an Account and Diſtribu- 
tion of the Perſonal Eſtate of John Grice the Grandfa- 
ther, Thomas the Father, and John the Son. © © © 

On hearing the Cauſe, the Court had decreed the 


3001. Legacy deviſed to John the Grandſon, to be 
diſtributed amongſt His Mother, Brother, and Sifters | 


equally ; and a Bull of Review eing brought to reverſe 

this Decre, 
A Legacy The firſt Error aſſigned was, that on the Death of 
— — hn the Grandſon in the Life of Thomas his Father, his 


1 eng Legacy veſted in his Father by the Statute of 
— Diltriburſons, tho he took not Adminiſtration to him, 
Statue of and therefore ought not to have been diſtribated, as the 
3 Perſonal Eſtate of John the Grandſon, but as the Perſonal 


he took nor Eſtate of Thomas the Father, and then the Mother would 


Rration to be intitled to a third of it, and 'rwas admitted i it ought 
8 to have been ſo. 


But *cwas inſiſted, this Error did not appear in the 
Body of the Decree as drawn up; for tho” twas laid in 
the Bill, that the Grandſon died in 1594, and the 
Father in 1698, and that tis confeſſed in the Anſwer 


they died about the Times in the Bill; yet the Defen- 


dants being Infants, their Admiſſion is not ſufficient un- 


leſs prowl and it ſhall be ſuppoſed it was not proved, 
becauſe 


3 ellis = al. ES 1 


ms erer 
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becauſe if "LT the Court could na have road Tack 
Dawes and the Proofs nom cannot be referred! to. 

On the other Side, was ſaid, 8 1 | 
as appears on ile Face of the Decree, as drawn up and 
inrolled, tis a plain Error, and it muſt be ſo taken nom, 
and the Queſtion. is not at Mrs Deg fn. Ces 


"> e A” . 261 


Ibe Court held it put ppearing in in the Body of = 
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Bill was brought for a perpetual Injunction, to cyancery 

ſtay the Defendant from bringing any more Eject- wont _ 
ments, to try his Title at Law, ſuggeſting, that the Tnjundion, 
Plaintiff had five Verdicts, and that it was an UNTed» Þ l 
ſonable Vexation, &c. therefore to Pi his Title in per- 41d, in Efe. 
petual Peace, was the End of the Bill. 1 2 


| ery es the Cauſe, which gives th Court Jucildin, a Tub, * 
The Lord Keeper, after this had been fully debated, 
took Time to conſider of it, and now delivered his 
Opinion, wiz, That to give the Court an Original 
Juriſdiction, there ought to be a Fraud, or a Truſt, or 
{ome Accident fall out in the Caſe, to Proven ume | = 
great Inconvenience, as between a Lord of a Manor and _— 
the 'Tenants thereof, to ſettle the ſeveral Rights ; if in = 
Caſe the Right between the Lord and the ſeveral 
Tenants was to be ſettled in ſeparate Actions, the dif- 
upon the Lord would be inſuperable, by Rea- 
ſon of the Multiplicity of Suits at Law, the like in 
ſettling — Vc. Therefore this Court will in- 
e and dired an Iſſue to be tried, and the Con- 
* of the Court thereby informed and ſatisfied ; 
this Court will then put the whole in Peace by a per- 
petual Injunction. | 
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But "this Caſe, he ſaid, was in its Nature new,” and 
ad not fall under the general Notion of a Bill of Peace 
- this being only between 4. and B. and one Man is able 


to contend againſt another; and if the Courts of Law 


on new Demiſes, will not ſuffer the former Verdicts to 
be pleaded, he could not help it, he ſaid, he was ſatiſ- 


fied of the Vexatiouſneſs of this Defendant in this Caſe; 


but if it was a Grievance, it was in the Law, "which 
was proper for another Juriſdiction, viz. the Parliament 
to reform, and that it would be Arrogance in him by 
Decrees or Injunctions 0 take ppon, him the a 
tion of the LW. 2 
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| Hoakins LEM Horkins ih Caſe arg. 
I IR hy Hoskins by Will, _— Pet Things; A. by Wilt 


deviſes to his younger Son Henry Hoskins\7.50 L. and 2 8 


and paid 650 L. for it, and it was proved to be — FAN 


this 650 J. ſhould be diſcounted out of the Legacy, and Employmeut | 


that ke would ftnke ſo much out of his Will, as ſoon whid: Sum 
as the Accounts came from London to him, but died be- fin proved) 


he intended 
fore they came, without altering his Will: 5; do ſtrike out 


Held that the 650 J. ſhould ga in Diminanice t 3 

Per curiam, This Money paid for the ſaid Commiſſion. 
ſhall go in Diminution of the Legacy, and be taken in 
N and Satisfaction of ſo much. 

Another Point was, Sir John by his ſaid Will deviſed 
the Uſe of his Houſhold Goods to his Wife, during 
her Widowhood, and made her Executrix during her 
Widow hood; and if ſhe ſhould die or marry, he ap- 
pointed his Son and Heir to be his Executor; he alſo 
deviſed fome Curioſities and Rarities to remain, as Heirs. 
Looms in his Family; and the Queſtion, was, If the. 
Widow, who had this Legacy of the Uſe of the Hou 
ſhold on during her W e ſhould have the un- 


"me 


erwards buys him a Cornet of Horſe's Employment, wad ts 


4 
AY 


att. 


"SE 


De Term. 8. Mich. 1706. 


diſpoſed Surplus of the Perſonal Eftate, or if it ſhould 

be diſtributed according to the Statute of Diſtributions, 
My Lord Keeper was of Opinion, as this Caſe is, ſhe 

ſhall have the Surplus, for ſhe has but a limited Execu- 


torſhip; and tho this Court has diſtributed the / Surplus 


where the Executor has a Legacy on a Tuppofed Inten- 


tion of the Teſtator, that he intended him no more; 


Caſe 214. 


ide of 


Caſe 215. 


yet here it cannot be intended ſo, as to exclude the 
Heir when his Executorſhip ſhall take Place; for as to 
the Heir Looms that appears to be given to another Intent, 


the Wife in this Caſe be excluded. 


and not to exclude him from the Surplus, neither ſhall 


| 
Murray verſus Wiſe & al. 


_ 4. deviſes 4 By Will deviſes 50 l. to the Defendant, his Daugh- 

 HeiratLaw, . ter and Heir, and gives all the Reſt and Reſidue of 

Wie l ine his Real and Perſonal Eftate whatſoever to his Wife, and 
rel, 20d Re- makes her ſole Erecutrir. e 


cal and Peafnal Eftate, and makes her Executrix, theſe Words paſs a Fee to the Wife,” 


Tous argued, That theſe Words do not paſs a Fee, 
being joined with the Words Perſonal Eſtate, for which 
were cited, Cro Car. Wilkinſon verſus Merryland, 3 Mod. 


164, and Heylin verſus Heylin 228, and 4 Mod. 89, and 


the Earl of Bridgwater and Duke of Bolton. 
But after ſome Time taken to conſider of it, my 
Lord Keeper decreed, that this Deviſe carried the Fee. 


Bowaler verſus Smith. 
NE deviſes in theſe Words, as to my Temporal 
Eſtate wherewith God hath bleſſed me, I give and 


' diſpoſe thereof, as followeth ; Firſt, I will that all my Debrs 


be juſtly paid, which I ſhall at my Death owe or ſtand in- 
debted in to any Perſon or Perſons whatſoever, alſo I deuiſe 
all my Eſtate in G. to A. B. and this was all the Real Eſtate 
the Teſtator had, and per Lord Keeper, this Will creates 
2 Charge on the Real Eſtate for Payment of Debts. 
ſ N „„ 


42 
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1 verſis, Mordant. 


ing in Foſſeſſion I an Eſtate that was a Mort- 4. 

Will deviſes it co his Daughters B. 
d dies; B. marries and dies, 
r the Share of B. ſhould be 


Caſe 216. 


in Fee in 
Poſſeſſion de- 
vaſes it to his 


two 1 


ry. ee 


decreed Real or Perſonal Eſtate, and conſequently go to one ws of the 


her Heir, or to her Husbatzl, as her Adminiſtrator. 
held that her Share ſhould not go to her Huſband as ien but * to 


t againſt the Husbaud, and 
put this nog a Man ile of Lands in Fee, which 
to him, deviſes them to his-Son- 
and Heir, and his Heirs; ſurely theſe Lands ſhall de- 
nce; ox tho the Mortgage 
ſhan't the Money be conſidered as E and g0 to Ws. 
Heir, and his Heirs, as the Lands would hare eh and 
by the Intention of the Teſtator? And did 
not the Teſtator, who had à governing Power, intend in 
ent Caſe, that the mortgaged Lands N 
other Lands of Inheritance, and be 


lirected W the ſame Rules that other 


che Help of the Wife. 
My Lord 


were only 


ſcend as an 1 


this pu; 


the p 


conſidered, as an 
ſubject to, and 
nm are e? 


+ be paid off, 
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A. being THE Defendant coming home from Blakewly 1 
Buabenl go. finds the Plaintiff naked, and juſt going. $9 Bol 

in Wi to his Wife; be thereupon gets a Note 

gives him Se- 500 l. 1 was in June, afterwards in Auguſt 1 
— of the Plaintiff gives him a Judgment, and in October h | 
be dere lowing ſurrenders Copyhold Lands to him by | 549-106 | 
apiinitthe farther Security. 

— aun Fi to each hm, and tat he was compelled by thts to cate uv 


The Plaintiff brought this Bill to have the ſeveral Se- 
curities delivered up, alledging, a Contrivance to catch 
him in that Manner, and that he was drunk, and did 
not know what he did; and that the Defendant with an 
Ax threatned to cut him i in Pieces, ſo that he was under 
Terror; and that the Defendant himſelf had ſaid in 
Company, that the Securities were for Money lent. 

My Lord Chancellor obſerved, that there was no Proof 
at all of a Plot to catch the Plaintiff in this Manner, 

nor that he appeared to be ſo diſordered or frighted ; 
for he continued in the ſame Mind when he was in cool 


Blood, at the an Times of giving the three dif. 
3 ferent 


ferent Secure) and it 3 — with £ 
the Defendant in giving out, that that Note was given 
for a Bargain of Graſs, ſo that he rr Tele wa 
about, and had a Mind to conceal it. I ff | 
If a Jury in this: Caſe had gives Dang! thi 
Court could not relieve, and why ſhould it? When the 
Plaintiff himſelf has three Times given and aſcertained 
the Damages againſt himſelf, it ſnows he thought the 
Damages but reaſonable; ſo diſmiſe'd the Bill, but without 
Colts ; - becauſe: the Deferidant . Ns bragged of his Bar- Gi 
gain, which was a Sign! he thought himſelf  over-paid; 
but my Lord Chancellor Ns" he cor — cho mms 
the een 
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| N Und wh dy Niece by Will isol the Niers 
- marries, but antecedent to the Marriage the Fa- 
1 from the then intended Husband, to 
pay him 200 J. in Caſe the Daughter ſhould happen 8 

die without Iſſue Male, in the Life Time of her Huſ- 
band, the Daughter did die Without Iſue Male, living 
her Husband; whereupon the Father ſued the Husband 
at Law upon this Bond, and the Husband 'brought Bis 
Bill here to be relieved againſt this Bond, and had à 
Decree accordingly; for it appearing that no Money was 
paid, nor Conſideration for entring into it, the Court 
took it to be in Nature of a Marriage Brokage Bond, and 


therefore ordered it to be delivered up. 


tet verſus Bletſo 06. 5 eu s 
Aber Blerſoe by his Will deviſes his Lands to . deviſes 


me eldeft Son S.'Blerfoe, and his Heirs ; but his Will dow. 
and Mind is nevertheleſs, that the ſaid & Bletſoe ſhould de Daugh- 


bo * at * 
. the Daughter marries, and dies under A ri 
| . as ſhould go to her Husband as Adminiſtrator, 


n ou of the Land fo deviſed to him, the Sum of 600 |. Lu, For 


— 
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vis. to "bis Daughter Mary the Sum of 200 Ar her 


Age of 21 Tears; and to his Son John 200 l. at his 
— of 21 ears; and to his Son Murthem the Sum of 
200 J. at his Age of 21 Tears; and if it ſhould pleaſe 
God to take out * this Life his 8 on S. Bierſoe, before he 
attained the Age of, 21 Years, then his Will was, That 
his Son John ſhould not have the 200 J. ſettled on him, 
but that it ſhould. be paid to Mary and Matthem, to be 
added to their Portions, and he to have all the Eſtate 
given to S. Bletſoe,. paying the 600 J. as before expreſſed, 
and that his ſaid Children ſhalt be allowed 4 l. per dun. 
Maintenance for every 100 L. until cheit ſeveral Warder 
were paid. eld 21 
S. Blerſoe died before his Age of 21 Years, the * Þ 
tiff married Mary, and has two Children by her, Mar 
died two Months before her Age of 21 Years, and the 
Queſtion was, Whether this was not a ſubſiſting Charge 
upon the Land and Intereſt ſo veſted in Mary, às to in- 
title the Plaintiff as her Adminiſtrator to, the Legacies, 
tho' ſhe died under 21 Leas. 5% kit v8" 
It was urged for the Plaintiff, that Sos were Portions, | 
and ſo called by the Expreſs Words of the Will, and by 
the Civil Law a Portion is always conſtrued to be for 
Preferment in Marriage, which may happen long before 
the Age of 21 Tears, as this Caſe was; and as to the 
100 J that fell to her on &. Bletſo“s Death, and no Time 
was limited for the Payment of that, therefore the 
Plaintiff ought to have a Decree, quoad, that at leaſt. 
It was likewiſe urged, that 4 J. per Cent. being allotted 
till they came of Age, made it an Intereſt veſted, and 
the Teſtator muſt intend this Deviſe, as a Debitum in Pre- 
ſenti, tho Sofvend. in Futuro, becauſe mn "_ 
.a Debt. T7 
But my Lord Chancellor Almiſed the Bill as to both 
Demandę, becauſe there was no Words in this Will which 
veſted any Intereſt in thoſe Legacies before the Age of 
21 Vears; and as to the other 100 J. that was governed 
by the other Legacies, 
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Habe verſus FF al Mm d 220 


IR William Hedges being a Freeman of the City of A Freemas 
| London, and having Children by two Venters, and l 
being, deſirous to make a Difference between them in + Dit ace 
Point of Fortune, by his Will gives t two 0 of them a Spe- berweea his = 
cifick Legacy of a Bond of 3000 . Ih Chien i 
to two of them a Bund of 3000 J. | Afterwards Advice er his Form toben he 8 
the beſt Method of ſecuring- of it to them) the Clauſe in the Will was obliterated, and the Will 
223 and the Bond was altered, and new "Security in the Name of J. B. in Truſt for theſe 

yer held, * — 000 J. * e win; if whey 1 4 intitle them- 
ae 10 any ape prog Long 
Afterwards: . in —— v becher i it might not he 
beſt ſecured to — by ſoirie Ac in b Lifs Time; 
ſent for his Lawyer to conſult with him, and his 
adviſed him to do it by Act executed in his Life 12253 ; 
whereupon the Clauſe or Sentence in the Will which gave 
the 3000 l. was obliterated, and the Bond was altered, and 
a ne Security 7 in the Name of Sir James Bateman, 
in Truſt for thoſe Children, and the Will republiſhed ; and 
ſoon after, Sir William Hedges died ; and it theſe Children 
ſhould have an equal — of one Third of this Eſtate 
with the other Children, and alſo war! to themſelres 
3000 L. was the Queſtion. 
It was urged to be the benen Intent of Sir William 
imaginable, that they ſhould, and it would be conttary 
to Equity, that the Miſtakes l the Lauper en fru⸗ 
ſtrate 10 manifeſt an Intent. 43 ht; i Jon: 
That rather than this fhould Air ur Fig! an-Adrances | 
ment of them in Sir! William's Life, ſo as to make them 
bring it into Hotel por, Equity ought to conſider it as 4 
Deviſe cauſa Mortis, and. that, it we go out of the | 
Freeman's. Legatory ing tend BuYD or blodotes 1 
But per Curiam, this — be confivcd u, Beile of 
donatio cauſa Mortis; ſor that is, where 2 Munchies * 2 
Extremity, or being ſurpriſed with Sickneſa, and/Dot-hiavic i.” 
ving an Opportunity ot making his Will but leth he 
ſhould die before he could make it, he gives with his 
& 2 2 t own 


— ; — 


own Hands his Goods to his Friends about him; this, "2 
he dies, ſhall operate as a cy 3 but if he recovers, 
then does the Property thereof revert to him; but in 
this Caſe the Teſtator Sir William acted deliberately, y, and 
made his Election, that they ſhould take by a Gift in 
his Life Time, and for chat Purpoſe altered the Wn 
and republiſhed his Will. 
My Land Chancellor farther ſaid, That the belive the 
Intent of Sir William was, as has been ſuggeſted; but if 
Men will deliberately lay down Premiſſes, and from 
EF draw falle Concluſions, this Court has no Juriſ- 
diction to ſet right ſuch Miſtakes; and tho Sir William 
thought, that notwithſtanding this Advancement, they 
would come in Hor an equal Share with the reſt of the 
Children; yet tis plain, that both he and the Lawyer 
miſtook the Law and Cuſtom of London, and ſhall this 
Court interpole when there is no Fraud or equitable 
Circumſtances in the Cafe 53 and therefore decreed the 
3020 1, to be brought into the Hoechpot, if they Won 
intitle thetuſelves to ne ave. 5 | 


7 Diem. 6. Mich. 1708. _ 


_ Cale 221. Attorney General, at the Neige a the 
Maſter and Fellows of Srdney College 
in Cambridgt, verſus Bains and M. ar) 
- his Wite, Heir ot Dr. Johnſon & al. 


A Will wants R. Johnſon ſeiſed of ſeveral Frechold and Copy- 
1 hold Lands, and poſſeſſed likewiſe of divers Lealc- 


par von hold Lands, ſurrenders the Copyhold to the Uſe of his 
ment ro a Will, and after makes his Will in Writing, whereby he 
— n EA. deviſes all his ſtute, wa, Freehold, © hold, and 
Leaſehold to Truſtees, their Heirs and Executors in 

Tzuſt, forithe Maintaining and Providing for ſeveral poor 
Scholars of Sidney College in Cambridge, and for divers 
ther Charities in his Will particularly expreſſed and di- 
N and this Will was Karen with? is | own i Hand, 
o 3 Aſter⸗ 
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... Afterwards he makes a Codicil, wherein he recites, and 
takes Notice of the Will, and this Codicil was ſubſcribed 
by four Witneſſes, and duly executed, and ſoon after 
And now this Bill was brought to have the Truſtees 
take upon them the Truſts, and to have a Specifick Per- 
armen ee eee een | 
It was urged, im ſupport of the Charities, that as to 
the Copyholds, no Queſtion could be made, but that the 
Will was ſufficiem, becauſe they did not paſs by the 
Will, but by che Surrender; and as to the Leaſehold 
Lands, they being but Chattels, are Part of the Perſonal 
Eſtate, and not within the Statute of Frauds and Perjurics, 
As to the Freehold Lands, tho' the Will be not et- 
ſectual as a" Will to paſs' them within the Statute of 
Frauds and Perjuries, for want of conforming to the Cir- 
cumſtances required by that Starute; yet it is good as 
aa Appointment to a Charity within the 43 Eli. for 
which was cited 11 Co. the Caſe of Magaalen College, 
where want of Lirery and Attorhment ſhall be ps 
plied, and alſo 'Colliſon's Cale in Hob. 2 Rol, Rep. 3 18, 
and Dukes on Charitable Uſes 110, Where it is held, chat 
Tenant in Tail without Fine or Recovery, may by Will 
or otherwiſe appoint to a Charity, and ſuch Appoint- 
mem in all Cuſes, where the Party has à diſpoling Power, 
upporte in Favour of 4 Charity, tho other 


eee 


peels 


ſhall be f. 
Ceremonies to other Purpoſes would be requiſite. 

It was farther urged, that the Codicil taking Notice 
of the Will, and being duly executed, that makes the 
Will good too, as if it was affixed to the Will at the 
Tune of the Execution thereof; for the Law annexes 
and conftrues it as Part of the Will, and the laying of 
it in another Place ſignifies nothing. 


On the other Side it was inſiſted, that the Will not 
being executed according to the Statute of Frauds and 
Ferjuries cannot be good to paſs the Freehold Lands, and 
the taking Notice of the Will in the Codici} cannot 
mend it, for that, for ought appears, might be executed 


in 
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in another Room, and the Witneſſes to that ſee or know 


nothing of the Will. 
hat Deviſes or Diſpoſitions to a Charity were not in 


all Caſes ſupported, that Infants, Feme Coverts, and Luna- 


ticks are as much diſabled in this, as in all other Caſes, 

that the Reaſon why Tenant in Tail may without Fine 
or Recovery deviſe to a Charity, is becauſe the 43 Eliz. 
being en: in Time, has repealed the Statute de 
Donis, and by an artificial Diſtinction between a Deviſe 

and an Appointment ; but the 29 Car. 2. is ſublequent 
to the 43 El and extends as well to 4 ng * 


any Thing elſe. 


Lord Chancellor. I ſhall be very „loth to break in upon 
the Statute of Frauds and Perjuries in this Caſe, as there 
are no Inſtances where Men are ſo eaſily impoſed upon, 
as at the Time of their dying, under the Pretence of 
8 for the Statute requires that the Will ſhall be 
15 1 ſo circumſtanced, otherwiſe i it is void. to all. In- 


ne and Purpoſes. 


It is true, the Charity — Judges 15 carried ſeveral | 
Caſes on the 43 Elix great Lengthe, and this occaſioned 
the Diſtinction between operating by Will and Appoint- 


ment, which eh the Mako of that Statute never 
thought of. 


Afterwards it Was decreed, that the will not: being „ 


good, as a Will, .-_ not e a8 an ee. | 
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In Cons Ce | 


HE Plaintiff's Wife Els was —— — Child | Pm” on 
| William Goodier, who made his Will, and the De. over bs the 
fcndant's Executor and Overſeers thereof, for the Benefit Will to a 
of the Plaintiff Elia. then and ſtill an inſane, and im- Thing Le 
powered them thereby to a& and do as they ſhould think che A 8 
would be moſt for her Advantage, and died poſſeſſed of a Infant, may 
Perſonal Eftate to the Amount of 3000 J. and u pwards; of the Feld- 
which the Executors poſſeſſed themſelves of, having bg Giſt — 


proved the Will. wor” of, 


Name; but if he lends the Money on a hed Sealers et eee 
Some Time after, the Executors hearing ſome Copy- 
hold Land was to be ſold, which lay — and .Y 
near to other Lands of the Plaintiffs, and which had | ' 
formerly been ſold for 210 J. purchaſed the ſame in the | 
Infant's Name for 200 L and took a Conveyance ac- 
cordingly. 5 
Another 100 , they lent out upon Bond to one, who 
at the Time of the lending was a conſiderable Trader, 
and eſteemed a Man of Subſtance, having an Eſtate of 
50 J. per Ann. beſides his Trade, and — Witneſſes 
ſwore my: would at that Time lend him 500 4 upon his 
 Aaaa . own 


own Note = ; but it wc" that he after failed, 


and the Money became deſperate. 


The Plaintiffs not liking the Copyhold Purchaſe, 
brought this Bill to have an Account of all the Teſtator's 
Perſonal Bftate, an that the Defendants might be de- 
cretd th pay the o the Blairitiffh, | and not throw 
upon them the Lo ar the Money, and oblige them to 
take the Copyhold Land againſt their liking, _ 

It was inſiſted upon to be the Practice of this Court, 
that Executors had no Power to inveſt Money in 
Lands, unleſs the Will had given them ſuch Authority; 
becauſe the Succeſſion. of — was to go one Way, and 
the Succeſſion of Money or Perſonal P Eftare another; 
and here, by this Purchaſe, the Husband would be defeated 
of ſo much of his Wife's Portion, over which he would 
have had Power, had not this Purchaſe been made, and 
therefore it ought not to ſtand. 

The Defendants inſiſted upon the Power the Will 
| gave them to AR for the Plaintiff's Advantage, and that 
this Purchaſe was fuch; and as to the 1004. relied on 
the Proof they made of the Perſon's Abilities at the 
Time they lent it. | 

As to the 100 l. my Lord Chancellor decreed heli wo 
pay it, and make the ——— of the Bond them - 


ſelves, either by a Commiſſion of Bankr , or other- 
wiſe, as they ſhould be adviſed, . and ſaid hs did this 
for Example to diſcourage Men from taking fingle Per- 


ſons Bonds; and that conſidering the Contingencies and 
Hazards of Trade. A Man's Bond for 100 J. that is to 
le any Time, is not Security for above 50 l. and fo he 
— take this, notwithſtanding his Abilities at the Time 
of lending it; but as to the Id Purchaſe, me 
pearing by the Proofs to be for the Plaintiff's Benefit, he 

decreed that to ſtand, and ſaid, that Purchaſes made in 
Infants Names, might be good enough, and here ſhe is 
ſtill an Infant, and therefore the Time of her Agree- 
ment or Diſagreement is not yet come; beſides, bei 
married, — of 3 and her Husband 


1 | has 


* EY 


In Ca eee | — 155 275 
has already ſha — Es cut 
ting down Timber off the Land. Wo. 


Then it was pray'd, that ſhe might have 
the Decree to diſſent to this Purchaſe — 


Age, and to claim the Monity,/ bur char-my Lord difal- 
| lowed likewiſe,” and faid, 45cho Ties! EG TE it le, 


Kirk verde cute 11. 3 Gul 29 
27 January. 

Is was aBill th he by u Truſtee to cb 2 
' Specifick Performance of Marriage — and the 774 mult in 


4 Truſs was not made a Party, and therefore it was Fary, but 
| pray ror that the Cauſe might not go on aſter opening the Bill need not, 
and 2 cogent if the Bill ſhould be difmils'd, the Ci gu 5 
Ceftui que Nuſt would not at all be bond by it, and fo the — 
to another Suit for the füme tue. 

It was faidy that tho ſometitmies Bills biotight by 4 
ceſtui que Truſt had been allowed; without" * the 
Truſtee 4 Purty; yet that was vpon the Ceftu? inte Fut 
undertaking for the Truftee, that he Mot tbriforrti to 
what Decree ſhould be made; which thight Be reafohuble, 
he having no Intereſt at all in his own! Righe; but a 
Truſtes could not ſo undertake for tis Cf? que ruſh, | 
32 Court ordered the 2 to pay this Day's 
and to make the Ceſtur te” 4 anch th 

fone Bill, Ariſwery and ; — and the 
next Day che ceſtui qus Tyuſd, rarer 4 Pee Covert, 
was made Plaintiff . her Brother, and Prochein Amy 
againſt the Defendants, one of whomwather Hnsband, and 
the Courſe of the Court agreed to be, that aFetne Covert 
may ſue her Husband' by Procheir Amy, they would not 
make her Defendant, becauſe 'twoult Have taken Time 


to have put in her Anſwer. © 
The Caſe appeared to be, that Sir Nicholas Clark was 4-Surrenders 


the Reverlion 


Tenant for Life of Seen Lands, ney the r Remainder in in Fee of 


| to 122%, to his 
Son, to leſſen the Fine be muſt haye Mens am cant mine after the Son's 
Treaty of Marriage; the Father tells the Wife's Friends, that this Copyhold was fo ſettled, in 
Conſideration of which, and of ſome Leaſehold Lands, a Marriage was had, and 2000 J. Portion 
paid, th Kea of the Copy eld nr ob okay or Frm 


/ 


} 


— 
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"to, his Wife for Life, the Reverſion to himſelf in Fee, 
and makes a Surrender of the Reverſion to his eldeſt Son 


in Tail, the Remainder to his own right Heirs, which 


Surrender was made to his Son, with intent only to 


leſſen the Fine he would have paid, in Caſe the Rever- 
ſion had come to him by Deſcent from his Father, he 
having it by this Surrender as a Purchaſe; afterwards 
upon a Treaty of Marriage between the Son and a young 


Lady, who was to have 2000 J. Portion, her Friends 


upon Diſcourſe of a Settlement, underſtanding the Fa- 
ther. had a Leaſehold Eſtate beſides the Copyhold, pro- 
poſed to have both ſettled; but told him, they relied 
chiefly upon the Copyhold, that being the only Equiva- 
lent for the Fortune, upon which Sir Nicholas told them 


he had ſettled that already on his Son, > a Surrender ; 
-'LOT 


ard thereupon an Agreement was made for ſettling the 
Leaſchold Eſtate upon the young Lady, and the Iſſue of 
that Marriage, and reduced into Writing, and recited the 
intended; Marriage and Portion, and that in Conſidera- 
tion thereof thoſe Leaſes were agreed to be ſettled in 
ſuch Manner as therein mentioned; and after, a Settle- 
ment was made accordingly; ſome Time after, Sir Nicholas's 


p Lady dying, and he being in Treaty for another Mar- 


riage, entered into Articles for making a Settlement upon 


her; and amongſt other Things, covenanted to ſettle the 
Copyhold Lands on her for a Jointure, Wc. to ſuch 
and ſuch Uſes; and now this Bill was brought by her 
and her Truſtees (the Marriage being had accordingly) 


to compel a Specifick Performance of thoſe Articles. 


For the Plaintiff it was inſiſted, that the Settlement 
on the Son was purely voluntary, before any Treaty of 
Marriage, and therefore fraudulent and void againſt 
Purchaſors for valuable Conſideration, without Notice, 
as the Plaintiff was; that if ſuch, (as a Settlement made 
in ſuch a ſecret Manner as this was) ſhould prevail againſt 
the Plaintiff, the Intent of the Statute 27 Eliz. would 
be entirely defeated 3 and that this differed from a vo- 


luntary Settlement on à Wife or younger Children, for 


whom 


2 
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whom the Father was bound to provide; but here it was 


the eldeſt Son, who would have had it without 


Ap | 
ſuch Settlement by Courſe: of Deſcent, and therefore 


there could be the leſs Suſpicion or Notice of the Fa- 
ther's want of Power to ſettle it on his ſecond Marriage; 
it was likewiſe inſiſted, that the Agreement on the Son's 
Marriage, being reduced into Writing, the Parties had 


ſet up their nel there, and ought to be bound by it, 


and that it would be of dangerous Conſequence after 
ſuch Agreement in Writing, to admit of any looſe Diſ- 


courſes had before, to make any Part of the Agreement, 


for when it was reduced into Writing, the Minds of the 


Parties muſt be ſuppoſed to be fully ſearched, and all 


that they intended to be contained — and ſeeing 
that Agreement mentions only the ſettling the Leaſchold 
Eſtate to be the Proviſion intended, no extravagant Parol 


Declarations of the Father's having already ſettled the 


Copyhold Eſtate on him, ought to be admitted, nor any 
Proof to enforce the ſame; and then that Agreement in 


Writing ſtanding ſingly on the Leaſehold Eſtate, the 


Copy hold Eſtate 1 which was long before ſettled, and at a 
Time when there was no Proſpect of the Son's marrying, 


ought to be looked on as Voluntary, as againſt the Plain- 


tiff, and the rather, becauſe the Intent of it appears to 


be only a Contrirance to eaſe the Son of the great Fine 


he wuſt have paid, in Caſe it had come to him in 

Courſe of Deſcent, and for no other Reaſon ſince he 

was not to have it till after his Father's, Death, he 98 
ing the Eſtate for Life ſtill in himſelf. 

On the other Side, twas ſaid, that this 9 15 5 not to 

be looked upon as a voluntary and fraudulent Settlement, 

as to the Plaintiff, becauſe it was the Chief Inducement 


that prevailed on the Friends of the Son's Wife to con- 
ſent bo: the Marriage, and to give her ſuch a Fortune; 


2 4 if they had not been aſſured the Copyhold was 


my ſettled on the Son, they would have inſiſted on 
a "_ ement thereof, or not have given her ſuch a Por- 
_ and to make void, this Settlement now. n be to 

B bbb gire 
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| vive the Father Leave firſt to marry his Son to harming 
and then again, after to marry himſelf to it, and fo 
to make the ſame Eſtate a Snare and Trap to deceive 
either his own or his Son's Wife, and the Surrender to 
the Son being upon Record, the Plaintiffs might have 
had Recourſe brandy and fatisfied themſelves, and 
there was no Occaſion upon the Son's Marriage, actum 
agere, _ ſurrender the Copyliold to him, when he had 
it alrea 
My Lord Chancellor decreed the Eurrender to the Son 
good; and tho it were at firſt voluntary, yet upon 
His Treaty of Marriage, it being regarded as the principal 
Inducement thereto, it now became valuable, and ought 
to be conſidered, as if it had been but then ſurrendred 
to the Son ; and ir was not neceſſary to inſert it in the 
Articles, it being an Eſtate of another Nature, and to 
paſs in another Manner, and being already ſettled, it 
was ſufficient in the Articles to provide for the Sertle⸗ 
ment of what they farther intended to ſecure on that 
Marriage, without taking Notice of what was already 
ſettled to their Satisfaction; and ſo the Copyhold paſſed 
by the Surrender, as a proper Conveyance for that Kind 
of Inheritance, and the Leaſehold by the Settlement as 
a proper Means for carrying over that, and both toge- 
ther made the Settlement inſiſted and agreed upon to be 
made, and were in Conſideration of Marriage, and a 
Marriage Portion which ſurely is a valuable Conſi - 
deration, and ought not to be ſet aſide as fraudulent 
in 4 Court of . _ — re the Bill with 
Co 
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good the Sale by Fine or Common Recovery, a Bill 
was brought in Equity to compel him thereto, and a 
Decree pronounced accordimgly ß he notwi ithſtanding ſtood 
out all Proceſs againſt him to a Contempt, and then 
died before the Sale was perfected z, and af 
a Bill was brought agaigft his vive in Tait 
Decree agaiuſt fm i but was diſmiſod 

Tenant in Tail had Power by the Fine or Recovery to 
have barred his Iſſue ; yet ſince he did not make Uſe of 
that Power, his Iſſue could not be bound by any other 


Act of his. 
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Cafe 22 FWhitcombe verſus Whitcombe. 
Where the HE Plaintiff's Bill was to ſet out of the Way ſe- 
Mother as veral Terms for Years kept an Foot by the De- 
Soccage t fendants, the Truſts whereof were ſatisfied, and to be 
has Inſane admitted to redeem other Terms for Years on Payment 
gain a Fe, Of what ſhould ap 4 ap to be due thereon, that ſo the 
in to try his Title at Law, in an 
Ejectment, as Heir to one Whitcombe, an Infant deceaſed. 
Upon opening the Bill and Anſwer, the Caſe appeared 
to be this, Peter Whitcombe, Father of the Defandants, was 
a Turkey Merchant, and being abroad in Turkey ſeveral 
Years, acquired a very conſiderable Perſonal Eſtate; - and - 
upon his Return Home intermarried with one Mrs. Sher- 
rard, with whom he had 5000 J. Portion, and by her had 
Iſſue two Daughters, both Defendants, and both under Age; 
ſome Time aku the Marriage, Peter Whitcombe purchaſed 
the Eſtate in Queſtion, being of the yearly Value of 600 /. 
or thereabouts, and ſoon after his Wife died; and then 
he intermarried with the Defendant the Lady Hoskins, 
and about Septemb. 1704 died, leaving the Lady Hoskins 
enſeint of a Son, whereof ſhe was drones ati about three 


Months after her Husband's Death. Immediately 1 
3 e 


7 1 Cancellarax. «| K 


der Hubende Death, the Lady Ee his 
whole Eſlate, and received the Profits 3 

Courts in the Name of the two Daughters, as Hears at 
Law, and cut down about 10004. worth of Timber for 


Maintenance of herſelf and her Children; afterwards - 


the Son was born, and lived about nine Months, and 
then died; thereupon the Plaintiff, as Heir at Law of 
the whole Blood to the Infant, who was laſt. Kelle of 
the Freehold and Inheritance of the Premiſſes, brought 
bis Ejectment to recover the Poſſeſſion thereof, and made 
cat by Tide thus, vid, Son and Heir of John Whitcombe, 
who. was Son and Heir of Peter Whitcombe, i who was 
Grandfather of Peter Whitcombe the Merchant, Father of 
the Infant 8on; upon the Trial, the Defendant ſet up 


fea ads Fr Tun, wee Pinan 
uhr this Bill do de relieved as againſt thoſe 


Nonſuit. 
He now 
Terms, and have thoſe whereon nothing was — to be 


8 admitted to releem b —— 
any T 0 r to be due, might 
* TA at Low pp 60 he1hugy the Joby wn uy 


 Twered, and adinitted, chat their Father, was ſeiſed of 
ſuch Eſtate, ,,and. bad ſuch Iſſue, and hoped, the Court 


929 take Care of their Intexeſt, , | 
The Lady Hookins admitted, likewils fuch Seifn of her 


ao ce Jon fied Tr, 


b For the Plincif 9 | | 
died,, and his Wife entred generally, uch Entry ought 


not to be conſtrued 2 Tort, when it will admit of ano- 


ther 9, as it will in this Caſe, and that is, 2s 
having 3 Right and good Title as Guardian in Soccage te 
her * eee Was 2. dem 


WEececC 


The Defendants, the Infants, by their Guardian ans | 


Hwband, and ſaid, 2 
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Plaintiff any Aſſiſtance for 


"ad would intitle the Plaintiff as fully; us if the Infant 


himſelf had been in actual Poſſeſſion, and though ſhe 


might indeed, after ſuch general Ent ny, fo far declare her 
Intention, as'to ke ties a Diſſeiſſeſs ab initio; as if the 
had afterwards levied a Fine; yet without ſome ſuch Act 


the ſhould not be taken to be wrong Doer, when by a 


reaſonable Conſtrution her Entry might be intended 
lawful, and no Parol Declaration i in Patjs, would ſerve to 
make ber Entry w gful; and if this were ſo, then 
nothing ſtood in the Plaintiffs Way to hinder his being 
relieved in this Court; for as to the Terms for Years 


they could be no Impediment, becauſe the Poſſeſſion of 


a Leſſee for Years, is the Poſſeſſion of him that has the 
Freehold; and then the Plaintiff as Heir at Law to the 
Infant Son, who by his Guardian was laſt actually ſeiſed 
of the Freehold, had good Title at Law; and this is 
ſo clear and known a Caſe, that they need not cite many 
Authorities to prove it, for Co. Lit. 15« 'Where he treats | 
of the Doctrine of Poſſeſſio Framis, makes it clear yond 
diſpute; they attempted likewiſe to prove, but tot 
make it out, that Rents were reſerved upon thoſe Leaſes 
for Years, and paid to the Defendant the Lady Hoskins, 
as Guardian, which would have made ſtill ſtronger for 

Bath! belides ſome Proof that the Defendants the | 
ters had 6000 J. provided for them by their Father in 
his Life Time, and that he declared his Eſtate ſhould po 
and continue in his Name and Family; and chereupon it 
was inferred, that they being already rovided for, the 
Plaintiff's Application was the more AC oaths and they 


- ought to help him to 4 Diſcovery for making good his 


Title at Law. 

On the other Side, For the the Defendants it was inſiſted, 
that they were rovided for by their Father, and 
therefore were in the Nature of Creditors, and ought | 
not to he compelled in 2 Court of Equity to give the 
out: his Tiles bo fg 
them of their Inheritance, that in the Caſe of Children 
it was not unuſual in this Oourt to relive, even _ 


2 


2 Heir m= Law ; and therefore if a Copyholder deviſed 
his Land to his younger Children, or that it ſhould be 


ſold to raiſe Portions for his younger Children, and 


made no Surrender to the Uſe of his Will; . thi 
Court would ſupply it againſt the Heir at Law. 


Alſo it was obſerved, F 


till three Months aſter the Father's Death, and that the 
Mother entred immediately 5 

and that could not — Soccage to the 
Son, for he was not then horn; and if her Entry at finſt 
was not as Guardian to her Son, which it could not poſ- 
ſibly be, ſhe did nothing afterwards to alter the Nature 
of her Foſſeſſion, were it by Right or Wrong ; and as to 
the Daughters, ſhe coukl not enter en Guardian in Soccage 
to than, for it never was heard of, that a Step-morhe: 
could be Guardian in Soccage 3 des her Exigry" as to 
one third Part was in Right of her Dower at Common 
Law, and then, as to that, it was a Continuance of the 
Seifin of her Husband, and took away the Deſcent of 
that third Part to the Son, and ſuch Entry for Dower 


was good, till avoided by the Heir at Law, or his 


Guardian. 


"Twas likewiſe much inſiſted upon, that the Deſen · 


dants were Children unprovided for, and therefore, in the 
Nature of Creditors, and Equity ought not to give him 
any Help, or make his Caſe better than it was at Com- 
mr. ‚ TT > 
My Lord Chancellor ſaid, be thoug ht it a Caſe of 

Compaſhon, and that he would —9 the Plainti 
Aſſiſtance, unleſs the Daughters were otherwiſe — 
for; but becauſe the Plaintiff alledged, that by a Deed 
in the Lady Hoskins's Cuſtody, it appeared, that 6000 J. 
was ſettled on the Daughters, he * that if that was 
fully proved it might * the Caſe, and ordered the 


Deed to be produced (tho that was likewiſe greatly op- 


poſed) and the Lady Hoskins having ſuch a Deed wherein 
ſuch Proviſion was made, afterwards the Matter was 
_ compromiſed, 


Anony« 


7 Guria Cai a -— obo; 


Py 
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Petition upon Fl late Act of Pabliainene was read: 
for enabling Infants of the Age of 12 Lears, ot 
on whom _ Truſt-Eſtate, or Mortgage is 


The Manner 
in which In- 
fants Truſtees 
are to convey 1 


the Eſtates 

— 92 — — — the Ceſtui que Truſt, or Mortgagor 
CS oh on 

Act of Par- 
liament. 


to the Executors, 22 
out the — in Truſt to three Perſons, 
nd that ſuch a one being the Survivor, was dead, and 
the Eſtate in Law devolved upon an Infant, who was in 
Court ; alſo the of Truſt was read; -and the 
"Conſent to the next Heir at Law to the Infant requi 

and then an Order was made for the Infant, by her 
Guardian, to convey over the Truſt-Bftate'to the Ce 
pr ge and mmm lou by te 
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Bucknat & al, [EPA Roiſton cut 22 


NE Brewer, Supercargoe of a Ship which was to Where « Per- 
go a Voyage to the Eaſt-Indies, having ſhipped « Bill of Sale 
on Board ſeveral Goods and Commodities, borrowed of g 
the Plaintiffs 600 J. and gave a Bottomree Bond to Pay 7c Sum of Mor 
40 J. per Cent. in Caſe the Ship ſhould reign (as 
| called it) three Years; and at the ſame Time made £37 
Bill of Sale to the Plaintiff of the Goods and Saen ee 
dities he had on Board (which was invoyced particularl 
and of the Produce and Advantage that ſhould be 
thereof; and this was in the Nature of a Security, or 
Pledge for the Repayment of the 600 J. and the 40 J. 
per Cent. Premium, upon the Ship's \reagning three Years 
as aforeſaid, 
The Ship goes her Voyage, and cheſs Goods were ſold, 
and with the Money others bought, and. thoſe likewiſe 
were nw in iber Goods, and ſo there had been 
| ſeveral Barters and Exchange of ſeveral Sorts of Goods. 
The Ship after three Years returns home richly laden 
with ſeveral Sorts of Goods; but it happened that 
5 d d 8 Bremer 
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"Bw died upon the Sea, in his Return home, and the | 


Defendant Royſton, who was a Creditor of his by Judg. 
ment for 1500 l obtained before the Sale of thoſe 


Goods, takes out Adminiſtration, and takes Poſſeſſion of 


the l Goods and Commodities returned home, 


his belonged th Brewer. 
d now 1 laintiffs brought their Bill to have an 


Account and Diſcovery of thoſe Goods, and to have Sa- 
tisfaction for the . and Advantage that was made 


thereof. 


The Defendant by his Anſwer inſiſted, that he was a 
Judgment Creditor of a higher Nature chan the Plain- f 


tiffs, who were at moſt entitled but to an Account, and 
in the Nature of Creditors by ſimple Contract, and 


therefore could not come in till his Judgment was 


ſatisfied. | 
For the Defendant tas u urged, that Brewer's keeping 
Poſſeſſion of the Goods jy, the Sale, made it fraudu- 
| lent and void as to Creditors, who by this Means were 
induced to think him a Man of Sabſlinee, and to give 
"him Credit as fuch, that the Difference” has always been 
taken between ſuch a Sale or Pledge of Goods, and a 
Mortgage of Lands; for tho' the Mortgagor does keep 
the Poſli Gon of Lands that is not fraudulent as to Pur- 
© chaſors, who may by inſpecting the Deeds diſcover the 
Title; but as to Goods, if there be no Change of the 
Poſſeſſion, there is no Alteration made of the Property, 
but ſuch Sale is fraudulent and void. | 
_ And a Caſe of one under 8t. Dun tar Church was 
cited by Sir Edward Northey,' where a Man took out Bxc- 
cution Se aun him by Agreement between them, the 
the beds Cn 46 keep the Poſſeſſion of them 
; a certain Terms; and afterwards" another gets Judg- 
ment againſt the ſane Man, and takes theſe Goods in 


_ Execution, and *twas held they were well liable, and the 


any ſubſe· 
of the 


Poſſeſ- 


* 
-, 


firſt Execution frudulent and void againſt 
* Creditor, * Reaſon Frey was no 2 


; 


E. >, 
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rience at Guildhall ; that if a Man ſells Goods, and fti 


continues in poſſaſnon as viſible Owner of them, that 


pledged for the Security of 


* 


the Sale void 


ſuch Sale is fraudulent and yoid as to Creditors, and thut 
the Law has been alway «ſo het. n 


Tas alſo ſaid, Tad) admitting theſe Goods themſelves 


ould b be liable b oY Reaſon of 15 Sale; yet the Property 


of them being {6 often changed, the Plaintiffs could nor 
follow them now, nor could Brewer make over to the 


Plaintiffs any Intereſt in theſe Goods, which are now 
come home, he having then nothing in them himſelf, 


and he could not bind by his Sale a future Right or 


Poſſibility. 


For the Plaintiffs tyra Nur ed, that cheſs Goods were 
eir Money, that till Execu · 


tion actually lodged in Le Sheritf Har 8 a Man is Owner 


of his Goods, _ may diſpoſe of them as he thinks fit, 


and they are not bound by the Judgment, which makes 
no lien at all upon Goods, and that Brewer 'was but in 


Nature of a Truftee for the Plaintiffs of theſe Goods, 


and they might follow them, and ought to have an A- 
count of hs Produce they made. 

My Lord Chancellor was of Opinion, that the Truft of 
thoſe Goods appeared upon the very Face of the Bill of 
Sale; that though they were ſold, to the Plaintiffs, yet 
they "truſted Brewer to negotiate and ſell them for their 
Advantage, and Brewer's keeping Poſſeſſion of them, was 


not to give a falſe Credit to him, as in other Caſes which 


have been cited, but for a parti 
upon at the Time of Sale; that tis true, 
Bankrupt, ſuch ke 


for other Sales by the Statute of fraudulent Conveyances ; 
but here the Plaintiffs are preſently intitled to the Truſt 
of theſe Goods upon the Sale, and to all the Advantages 
conſequential upon ſuch Truff, and may follow" the 


ing Poſſeſſion aftct a Sale, will make 
| his Creditors by the Statutes, and ſo 


7 Poſſeſſion, and fo no om made of the Property 1 
and he ſaid, it had been ruled 40 Times in his 


Goods for that Purpoſe ; ; and therefore decreed an Ac- 


count 


7 
* ' 
x . * 3 
"he * 2 
1 * 
2 f 
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ment againſt the ſame' Man, and takes 'theſe Goods in 


Brewer died upon the Sea, in his Return home, and the 
Defendant Royſton, who was a Creditor of his by Judg- 
ment for 1500 l. obtained before the Sale of thoſe 


Goods, takes out Adminiſtration, and takes Poſſeſſion of 
the ſoveral Goods and Commodities returned home, 


TY belonged tp Brewer. 
d now the Haube brought their Bill to have an 


Account and Diſcovery of thoſe Goods, and to have 8a- 


tisfaction for the Produce and Advantage that was made 


thereof. 
The Defendant by his Anſwer inſiſted, that he Was 2 


Judgment Creditor of a higher Nature than the Plain- 


tiffs, who were at moſt entitled but to an Account, and 
in the Nature of Creditors by 13 Contract, and 
therefore could not come in till his Judgment was 
ſatisfied. 

For the Defindant *Ewas u cioged, that Brewer's keeping 
Poſſeſſion of the Goods 3 the Sale, made it fraudu- 
| lent and void as to Creditors, Who by this Means were 
induced to think him a Man of Sabllane, and to ie 
him Credit as fuch, that the Difference has always been 


taken between ſuch a Sale or Pledge of Goods, and a 


Mortgage of Lands; for tho the Mortgagor does keep 
the Poſ fon of Lands that is not fraudulent as to Pur- 
© chaſors, who may by inſpecting the Deeds diſcover the 
Title; but as to' Goods, if there be no Change of the 


Poſſeſſion, there is no Alteration made of the Propeny, 
but ſuch Sale is fraudulent and void. 
And a Caſe of one under St. Dunſtan's Church Was 

cited 1 Northey,' where a Mar took out Bre- 


cution bim by wo recment between them, the 
Ouner of "the Goods \ris 76 keep the Foſſeſion of them 
upon certain Terms; and afterwards" another gets Judg- 


_ Execution, and twas held they were well liable, and the 
"firſt Execution fraudulent and void againſt any ſubſe- 


| Quant Creditor, by Reaſon * was no Change of the 
| Peaoſſeſ- 
3 
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Poſſeſſion, and fo no Alteration made of the Property — 
and he ſaid, it had been ruled 40 Times in his E 
rience at Guildhall ; - that if a Man ſells Goods, and fi 


- continues in Poſſeſſion as viſible Owner of them, = | 


ſuch Sale is fraudulent and yoid as to C reditors, and chat 
the Law has been always ſo helle. 
Nuwas alſo ſaid, that admitting theſe Goods ANG 
ſhould b be 7 Reaſon of * Sale; yet the Property 
of them being 0 often changed, the Plaintiffs could not 
follow them now, nor could Brewer make over to the 
Plaintiffs any Intereſt in theſe Goods, which are now 
come home, he having then nothing in them himſelf, 
and he could. not bind by his Sale à future Right or 
Poſſibilit 7. 
For the Plaintiffs ves ed, that theſe Goods were 
pledged for the Security of their Money, that till Execu- 
tion actually lodged in the Sheriffs Hands, à Man is Owner 
of his 9 and may diſpoſe of them as he thinks fit, 
and they are not. re by the Judgment, ' which makes 
no lien at all upon Goods, and that Brewer was but in 
Nature of a' Truſtee Re the Plaintiffs of theſe Goods, 
and they might follow them, and ought | to have: an Ac 
count of the Produce they made. 

My Lord Chancellor was of Opinion, that the Truſt of 
thoſe Goods appeared upon the very Face of the Bill of 
Sale; that though they were ſold to the Plaintiffs, yet 
they truſted Brewer to negotiate and ſell them for their 
Advantage, and Brewer's keeping Poſſeſſion of them, was 
not to give a falſe Credit to him, as in other Caſes which 
have been cited, but for a partic pofe agreed 
upon at the Time of Sale; that tis true, in Caſe of a 
Bankrupt, ſuch keeping Poſſellion aftet a Sale, will make 
the Sale void t his Creditors by the Statutes, and ſo 

for other Sales by the Statute of fraudulent Conveyances ; 
but here the Plaintiffs are preſently intitled to the Truft 
of theſe Goods upon the le and to all the Advantages 
conſequential upon ſuch Truſt, and may follow t 


Goods for that Purpoſe ; ; and therefore decreed an — 
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Caſe 228. 


Real Eſtate 
made liable 


to a Legacy 
the Pertonat 


Eftate pro- 
ving defi- 


cient, and it 
- being the 

 Teſtator's In- 
_ tention that 


it ſhould be 
raiſed at all 
Events. 


his Eſtate to be paid by thoſe in Remainder, then he de- 
viſes 1000 J. to the Plaintiff, who was his Niece, and 


ders over, Remainder to his own right Heirs, provided 
nants in Tail, ſhall pay the ſaid Sum of 1000 l. 


| ſonal Aſſets to pay this 1000 J. and therefore thus Bill 
. was brought to Charge the Real Eſtate with the Pay- 
ment thereof, JJ - - Rm nn 


"count. to be taken of the Produce of thoſe Specifick 
Goods, and if that could be made to appear, it was to be 


poſe twas ſaid, at the Bar, that the Goods belonging to 


of Brewer's Perſonal Eſtate in general would be liable 
to go in a Courſe of Adminiſtration, and the Defendant 
to be preferred in Payment of his Judgment before the 
Plaintiffs. Vo») 


liable to make Satisfaction to the Plaintiffs; for which Pur. 


Brewer were mark d with 7. B. c. and other Marks to 
diſtinguiſh them, Nc. but if not, what fell into the Bulk 


Jones verſus Selby. | a 


HIS Bill was (inter alia) to have a Legacy of 
1000 J. deviſed to the Plaintiff by the Will of 
Charles Amhurſt deceaſed, and as to that, the Caſe ſtood 
thus: 8 3 13 
Charles Amhurſt being ſeiſed of an Eſtate in Fee to the 
Value of about 800 J. per Ann. and having two Siſters, 
who by their Father's Will had 1000 J. apiece given 
them, which he, tho' Executor to his Father, had not 
paid, he makes his Will, and thereby deviſes his Eſtate 
to his two Siſters for their Lives diſcharged of the Pay- 
ment of the 2000 J. to themſelves, but wills, that after 
their Deaths the ſaid 2800 J. ſhould ſtand a Charge upon 


then deviſes his Eſtate, after the Death of his two Siſters 
to the Defendant Amburſi in Tail, with ſeveral Remain- 


always, that my Executrices and Executor, and Te- 


within ſix Months after my Death, and makes the 
two Siſters and Amhurſt, who had the firſt Remainder | 
in Tail, Executors of his Will, and dies, not leaving Per- 
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For wo Des tt Siſters HATE + mm 
to the Defendarit'Sir Henry Selby) wis infified; that this 
10004; ought'to be pad out of the Porkonal Bkite, ; "oo 
it was expreſly deviſed to be paid by his Executrices' afid 
Executor, who eb nomine, were intitled only to the Perſonal 
Eftate, and were his Repreſentatives oriſy fer that, bur 
admitting that it were to be a Charge on the Real Eſtat 

in the Caſe the Perſonal Eſtate proved deficient ; yet it 
was not to be paid or charged on the Eſtates for Life, but 
only by the Tenant fa M. when. he came into the Re- 
mainder, for being deviſed to be by his A 5 
and Executor, thoſe Words only charged them im teſpect. 


of the Perſonal Eſtate, and when he Bede add hee 


- : 


nants in Tail, thoſe Words were to'create-2 Charge upon 
the Remainder, in Caſe the Perſonal Eſtate proved 1 
but not do effect the Eſtate for Life deiISd to the Sifters. |. 
But on the other Side, twas atgued, - and m) Lotd 


Chancellor was dearly of that Opinion; that this f 000 J. 
being to be paid am {ix Motiths after his Denth; * 


e for otherwiſe the 6 wen dis 
during the Life Eſtate, and {o'whe 
this 14 dere the Words te as Aer as cin 
the Eſtates deviſed with e eee 
L for he expreſly provides, that the 4000 l. 
i by the — Mii in Tail; but when 
| he comes to the Deviſe of this 1000 l. to the Plaintiff, - 
be varies his Expreſſion, and provides that it ſhall Wl.” 5 
within ſix Months after his Death: By whom? Hy his 
Executrices that had the Eſtate for Life: And by whom 
elſe? By his Executor, who was the very Perſon thut had 
the firſt Remainder in Tail, and then add and Tenants in 
Tail, which ſhews plainly,” that he intended not to ex- 
empt the Eftate for Life; but to that and-all the Tenant oe 
Remainders in Proportion with this 1000 J. and 4 Detrte d i Tar. 


by any Conſtruction this could be perfbrrted,” Je'gng he 4 977 9785 
loſe the Benefit 5 | 


was made accordingly, and that the Ititereft from the bird 


Time the 1000. became due, ſhould be paid by the wit « Sun 
7 0 EO 5 —— 


"gs Fine, eee and the Tenant nee, : Third Barr 


qc. Sem" oar => a. << 


—— — g 
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Tenant for Life, and their Eſtate to be rated a er 

of the 1000 L and be in Remainder to be liable ta the 
| other two Thirds, for which Purpoſe. they were all three 
to join in ſuffering a Common Recovery to dock the 
Eſtates Tail and 1 then to make a Security 
of the Eſtate for raiſing this, PAR according to * 
Wee 41 et of 03/9799 3 3680) Ne Mitt 


124 5711 iy 3 TO 


p | | | 20 | Th 3741.4 *3 3:1 # 


4:1 . 10 Diet eee 


Caſe 2% 5 ourngy el 1 aur nqh. wi : 


By Marcioge 5 RA e 
Term is crea-... e ee oy nd aaron 


_ rang fendant his eldeſt Son —— Heir Apparent, join in a Set- 
— Saler tlement of ſeveral Lands to Truſtees, and their Heirs, to 
them the Uſe of the Husband for Life, Remainder as to part 
wi che Fr. to the Uſe of the Wife for Life, Remainder after their 
— two Deaths ; and as their ſeveral Eſtates ſhould deter- 
L mine to the Truſtees for 500 Years upon the Truſts after 
one of the a, mentioned, with ſeveral Remainders over; and it is 
3 7 declared and agreed, that the Term of 500 Lean 
ther, bu is ſo limited upon, Truſt; and to the Intent and Pur- 


within a Lear 


afrer his poſe that the ſaid Truſtees, Tc. do and ſhall out of the 


Death, the 


Portion not Rents. and profits of the ſaid Term, OT by Mortgage Ox 
bald, C Sale thereof raiſe the Sum of 400 1. apiece, for any 


that it mould younger; Child or Children to be begotten between the 


ſink in the 


Inheritance, Husband and Wife, and to be paid to them reſpectively 


alte for the within one Year after the Commencement of the ſaid 
Benefr of its Term of 500 Years, with Intereſt at 5 per Cent. Per Ant. 


Repreſenta- 


tive. from the Father's Death, till paid. 


I They have three Daughters and one Son, 10 Father 
dies, and one of the Daughters dies afterwards, within 
the Year after her Father's Death. | 

The Plaintiff her Mother takes out Ademiniftration 
and brings this Bill againſt the Truſtees and Heir at 
| e to o have the 400 1 mie and Ti: mah ne 


| 
++ *, 


J | For 


—— 
For the one] it was DD — 


came due immediately upon then Fathers Death, and 
might have been — raiſed and 
limiting it to be paid within a Neat afteri the Com · 
mencement of the Term} was only for thæ Qonvenianey 
of the Truſtees in giving / 
raiſe it in; and that if they bad md bein Bbetions pre» 


ſently, the Payment would have been a W 
diſcharge might have been given far i.. 


Qaſes, 3 A Ben 


Tbat this Caſe differed, from the. sſes, 
tion is to be paid at 21, or b e Bog ylokhet 
Time certain, there perhaps, if the dies before, 
and ſo has no One for it, this ee won't Charge 

the Heir's Inheritance for the Sake of Strangers; but here 
it was due preſently upon the Father's Death, for then 
the Term, as to part of the Lands, had tis Commence- 


ment; and tis appointed alſo, that they ſhould have In- - 
tereſt at 5 I. per Cent. till their Portions paid, and ſurely 


there cannot be Intereſt where there is no Principal. 

On the other Side, twas argued for the Defendants, 
that if this were a Legacy, and to be paid out of the 
Perſonal Eſtate, this would be debitum in Preſenti ; and 
tho the Party died before Payment, it ſhould go to their 
Repreſentatives ; but the Difterence has — been taken 
ſince the Caſe of Pawlett and Pawlett, where ſuch Por- 
tions are to be paid out of the Perſonal Eſtate, and 
where they are to be raiſed out of the Real Eſtate, and 
ſo execute a Charge upon che Inheritance of the Heir; ; 
for in ſuch Caſe, if the Party for whom tis provided, 

dies before Payment, it ſhall 
the Benefit of the Heir, and his Eſtate ſhall not be loaded 
only for the Benefit of Strangers. 

| My Lord Chancellor ſaid, true it is in_this Cale, the 
400 l. apiece was raiſable by the Truſtees preſently after the 
Father's Death, if they had thought fit ; but the Children 


could not have demanded it till after the Year, 'twas not 


abſolutely due upon the Commencement of the Term, 
becauſe 


paid z::atidthat:\the 


theni:;a: reaſonable Time to 


k in the Inheritance for 


5 — 5 for the ag of 
. itz: and therefore ſince one of the 
within che Year, ang before ſuch Time — = 
demianded it, in favour'to the Heir, and for theBenefit 
of his Inheritance the Caſes have all gone his Wag 


other 
was decreed to be takes of che Rents and Profits of the 
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Man Peat a Settlement 1 


vix Provided that if the ſaid B. ſhall 


hep ä not having Iſſue, or without 1 = 
two Bodies lawfully begotten between them, B. to have H 1 
Power to ſell and pf pole of ſuch Lands. The Husband = 
Ifſue ; an. Years after, that Iſſue * with- 
out Iſſue, and then the Wife ſells thoſe Lands. 


dics, leaving 


have Power to 


tock Effect. 


his nt 


to make 


Ffff 


1 4 


che 


Son with one R. and (inter 2 there is this Proviſo, . -; 1 | 


happen 


diſpoGs,of ſuch Lands. The Husband dies leaving Iflue ; ſome Years after, thar Iſſue 
dies without Ifſue, and then the Wife Cells thoſe Lands, and- held the had ſufficient Power. 


Now this Bill was brought by the Heir at Law of the 
Husband, to have the Deeds and Writings from ä 
Vendee, as not coming in Purſuaiit to the Power. . 

For him, 'twas infiſted, that the Husband leavin 
Iſſue, the Wife did not ſurvive her 
ITue, or without Iſſue; and therefore the Power never 


rd Chancellor ſaid, there was no. Occaſion in 
artificial Conſtruction of the OK 
Proviſo; for that the Words thereof fell in naturally 
with the Meaning of the Parties, and gave her a Power 


ſſue of their tral 


to ſurvive 
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or without = 
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in Caſe the to be 
failed, and therefore diſmiſad the Plaintiff's Bill. Note, 
The Caſes cited were 1 Leon. 28 5. TR 0 184 
1 1 Leu. ' Goodyer W Clerk. | 


=} . the Iſſue failed; for hace an . 18 


. Man and the Heirs of his Body ; and if he 
die without Iſſue, or without Heirs of his Body, the 
Remainder over, this is a good Limitation whenever the 
Iſſue fails; -tho' in that-Calſe; if he leaves Iſſue, he can't 
properly be ſaid to die without Ifſne. But this is a much 
ſtronger Caſe, for Death is a ſingle Act, and to be per- 
formed but once; and tho' the Iſſue dies without Iſſue 
a Lear after, you can't ſay he died without Iſſue, be- 
cauſe he dual left Ius and yet a Limitation over in 


ſuch Caſe is cee but here ſurviving is a continuing 


Act, and ſhe ſurvives hes Husbamd us much a Year after 
his Death, as ſhe did the firſt Moment; and therefore if 
the Iſſue fails during her Life, ſhe actually ſurvives with- 
out Iſſue, or not back Iſſue, becauſe the Iſſue fails 
during her Survivorſhip, which continues after the Failure 
of Iſſue; and this is " plain and natural Meaning of 
the Words, and agrees with the Intention of — Parties, 


which was to ive her the Dill poſal of ſo much Lands, 
for by the Settlement 
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| e r a i n 
N this Caſe it was held clearly by my Lord Chancellor, Upan Ay: 
or from him to the Houſe of Lords, no new Matter not 2 Tue 25 
in Iſſue in the Cauſe below ſhould be ſuffered. or inſiſted , 
on; and ſaid, that rather than give Way to a Precedent uren. | 
of ſuch general Inconvenience as this would be, he 
would diſmiſs the Appeal,  tho' by it the Plaintiff were 
, to bring a new Bill, or a Bill of Review for his 


Millſon verſus Pact & al. n 


HE Plaintiff was a Woollen Draper, and had ſold were the 

to the Defendant's Inteſtate, Cloth and other nn 
Goods to above 80 L Value, for which, after the In- will be liable 
teſtate's Death, having brought his Action againſt one band's Debt 
Busby, who by the Conſent of the Widow Fuat had 

taken out Adminiſtration, - and upon Plene Adminiſtravis, 


pleaded and found for the Defendant, the Flaintiff hc 


Judgment, de bonis Inteſtati cum Acciderint, and the Wider 
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Pack being poſſeſſed of cen Diamonds, Jewels, and 


other Things, to the Value of 200 J. and upwards, 
which ſhe pretended to have bought out of Money al. 
lowed her for her ſeparate Maintenance, as Pin-Money, 
purſuant to an Agreement made before Marriage with 


| her Father. 


| F by”; Þ EF a4 EL i 4% 
The Plaintiff brought his Bill againſt the Widow, 
Busby the Adminiſtrator, and the Father the Truſtee, to 


diſcover Aſſets, and to ſubject theſe Jewels to a Courſe of 


Adminiſtration, in Order to pay the Plaintiff's Debt. 


For the Plaintiff, it was i that admitting it had 


been proved theſe Jewels had been: bought with the 
Money ſaved by the Defendant out of her ſeparate Main- 


tenance, or Pin- Money; yet they ought to be ſubject to 
the Plaintiff's Debts, that it was in Nature of a ftipu- 
lated Paraphernalia, and being only the ornamental Part 


of the Wife, it was more reaſonable'to ſubject it to pay 
the Husband's Debts, than that his Creditors ſhould 
Starve; that true it was, if ſuch Settlement or ſeparate 


. Maintenance were made before Marriage, or after, in 


purſuance of Articles executed before, that the Huſ- 


' - - band's Creditors could not break into the Fund, or ſub- 


ject that to his Debts ; yet theſe Jewels being bought 


with the Money ariſing thereby, the Property was imme- 
diately changed, and they became the Husband's ; and to 
conſtrue it otherwiſe would be to ſet up a ſeparate Rule 


of Property in the Wife againſt Law and Reaſon, 
For the Defendant it was infiſted, that there was no 


Manner of Foundation for ſuch OConſtruction, that the 
Court had already gone farther in protecting, even the 
Intereſt of Money 


| ſaved out of ſuch ſeparate Mainte- 
nance againſt the Husband's Debts. © AM 
Then the Plaintiff went into his Proofs to ſhow that 


this ſeparate Maintenance was made after Marriage, 


and ſo fraudulent and void againſt the Husband's Cre- 


ditors, -and that theſe Jewels were not bought with the 
Money ſaved out of the ſeparate Maintenance, 
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it was 


but as t ſuch ſeparate Allowance, if the De 


to defraud, all Creditors, and therefore: 
allowed to bind che Flaintif, who was a Aang and a 


In —— . 


For the Daaden 'rwas GY that tho the Settle. | 
ment. W e it was WP, 


went. to Nek Belief. that ach was Auch A ans! 3 "but 
neither the Father to whom it was luppoled to be made, 
nor any other could prove it directly. 

Then as to the Jewels being — out of the ſe. - 


te Maintenance, that being but 80 J. per Ann. and 


the Jewels above 200 % Value, and bought in two 


Years after the Settlement, made it er, they could 
not be bought with Money ſaved out of the ſeparate 
Maintenance; and as to the recital in the — rone of 


that it was in Purſuance of an Agreement before Mar- 


riage, it was inſiſted, that if ſuch Bond had been giren, 
eaſy to have mentioned the Date and other Par- 
ticulars of it, that if ſuch general recitals in Settlements 


made after Marriage ſhould prevail, twould open a — 
ought not to be 


juſt Creditor. 
Lord Chancellor Gd; that chan 


Pn — 


only Superfluities and Ornaments to the Wife, was the . 


Reaſon the Law had ſubjected them to the Husband's 
Debts, rather than that his Creditors ſhould Starve 3 ; 


6. uh dt 


— — 
the ſewels were wich the — 
they would not have been liable to the Husband's 
Debts; but here the Defendant 1 
Points, that to allow ſuch. general recitals in Settlements | 
made after e, doh Conſe· 
quence; and that 'ewas ſtrange, A there ur futh/Bood, 


that neither the Father to — was ſuppoſed to be 


made, nor che Witneſs who was ſuppoſed to draw 


Ggege it, 
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 tervarlss 400 l. and 


terwards up- 
on a Calcu- 


finding it not were owing to him, and gives them towards 


8 ough to be made; 255 it, 'twas 


it; ſhould rf to ſwear to it, that the pefſou "ON 
; 1000 the Jewels knew nothing of any ſeparate Mainte- 
nance, and had detlared, that he truſted only the Huſ⸗ 
band, arid ſhould have taken him for his Paymaſter; 
and therefore decreed an Account to be taken of the 
Value of the Jewels, and they to be ſold to ſatisfy the 
Plaintiff, unleſs the Lady whom he believed would be 
unwilling. to part with them, ogg Pay” the ent | 
a andthe; (get N 
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Caſe 33. Bir verſus . 7 78 


A. by Will +; ond . ſeveral Children, makes his wil, al 
give OY f thereby deviſes to them ſeveral Legacies, and 
rage amongſt the reſt gives his eldeſt Son 2000 f. Afterwards 
Ae 8 Son the Father ſends his eldeſt Son to Lay, and gives him 
— 4 Merchant, makes an Entry in his 
8501 og Book on the Debtor's Side, my Sn B. Debror 400 l. then 
NN i by a Codicil having taken an Account of his Eſtate, and 
chan, enter finding it would not Anſwer all the Legacics, he re- 
bis Son Deb — 400 l. out of each of the younger Children's 

es, without taking any Notice of the eldeſt Son ; 

by takin ſaid Codicil he mentions ſeveral Debts that 
ying the 

Cufhcient to Legaties; but takes no Notice of the 400 J. 0 advanced 


lation of his and 
Eſtate, and 


whole, heby to his eldeſt Son, and ſaon after dice. 


cet $9 ah pom tors Laing hte ty arid 
The Queſtion was, Whether this 400 l ſhould be de- 
ducted — the eldeſt Sonꝰs of 2000. he ha- 
ving * = 2 Wbole Legacy. 

r the Plaintiff, as argued, as DeduBicn 
twas plain, that ſuch 
ry had been before che of the Will, and then 

8 his Will given 2000 J. to the Plaintiff, he 
ſhould have had it all, without any Regard to ſuch 
ene tho' ber "was any ot ee n = 
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the TIT a Merchant, and kee ping D N W 


larly for the Entry of all Moneys iſſued out or received 
by Way of Creditor and Debror, this Entry was ? 
for a N to ſhew when and to whom this 
400 l. was paid; that tis uſual amongſt ſuch Perfons 


to ſet Pang all the Money they __ if to the © © 


q or Houſekeeper for the Nece — of the Family, 


yet: they away e enter them Debtor ſo much. In Ie 


therefore this Entry. 1 is not tobe regarded. 55 =... 
2dly, When he afterwards made his Codieil, 1 -F 
thereby retrei ned 400 J. aut of all his öther Childbens 
Legacies, and yet takes no Notice of this 400 J. ad- 
vanced to his eldeſt Son, Which, if he had intended ſhould 
be deducted, he would have mentioned it; beſides, he 
therein reckons up ſeveral Sums of Money that were 
due to him from ſeveral Perſons, and thereby makes un 
Eſtimate of his Eſtate; and if he had intended to in- 
clude; this 400 J. he would likewiſe have taken Notice 
of that, as a Debt due to him. 
. ?Twas alſo further urged, that this: .400 l. was ad- 
mm all at once, as a Sum in Groſs. for the ſe 
out his eldeſt Son in the World; that he had been no 
other to his Father, whereas the other Children 
were a nt e to him, that he had à particular 
Kindneſs for this Son; and if the 400 J d. be de- 
ducted out of this Legacy, he would hay OT 
his Father's Kindneſs, than the other Children. | 
The Defendants. the-Executors confeſſed /Aﬀſets,- and 
ſubmitted to do as the Court ſhould direc. | 
The Maſter of the Rolls being ly in Ogure, deed 
che whole 2000 J to the Plaintiff, and mentioned a 
Caſe of my Lord Guernſey, who married a Daughter of 
Sir John TO with whom he had à conſiderable For- 
tune in Land. Afterwards Sir Jobs. builds: à Houſe upon 
the Land, and being a Merchant makes an Entry, Lord 
Guernſey Debtor ſo much for building the Houſe, and 
then 2 and deviſes the Reſidue of 3 Eſtate 


to 


7 into the 1 — the Fainting — 


Lady Guereſes: n eee 1 Oban. 
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The Noni Þ Is was an Appeal fromnria:Docreb * ahs Maſter 
_— of the Rolls, pon one fingle pas. which was 


differs om s hies: is St '« 7 
Babe Ihe Plaintiff uns a ee eee 
= hore Amburſt deceaſed, and had lived with him up- 
wards of 20 Lears, Charles| Amburſt in March 1702 
makes his Will, and thereby gives the Plaintiff (whoſe 
Name was then n ee about two or three 
Months after, being ner Ne 


— ſends for her, and calls up) 1 
e thus, — 
 Comfin Mrs. W — TVwnk, — pe 
comined is is, and delivers her the Ke 


once took a Candle and ſhewed ir them, char chey might 
remember it. 
About three Years after, Charles Amburſs makes ano- 
ther Will, wherein he firſt revokes all other Wills by 
bim at any Time made, and by that Will gives the 
Plaintiff 1000 l. but takes no Notioe of the Gift of 
the Hair Trunk, or any Thing in it, and dies, | 
Tour Days after | his Death, upon opening of the 
B ——— dbtons, and others, 
there was found in it ſeveral Rings, Pieces of Gold, and 


The nom I Cn Tom: 2 
abs 1000 f and fon this 100. {Tally and had à De- 
ces ſor the 1000, but by Neaſon of. the Fatiament 
ütting, the other Point, as to the Tally, was heaxd be. 
that to her; 2 ye jt "Pw 
proved for the Appellant, that tha Trunk was never 1. 
moved ſtom the: Place where it load at firſt, that Mr. 
daft ———ů to Time for 
renewing of a” IP Ne av gar 


TY 4 155 1241 x 371 Bat 
Was gow: Abd es 


Ati rig vr rib 
her by ke rocking ail Crryan Will, — 
which was but in Nature of 2 Will, and not to receive 
its Completion till hia Death, was -revaked likewiſe; 
that however, if it were not, yet his Intention appear: 
ing by the firſt: Will, —ů— 5 
Sire her but 1009 J, chat the — by the 
Wil ſhould be taker in Recgmpence Satisfaction 
thereof ; that if a Man gives Band far the Bapment af 
a Sum of Money to another, and after, by his Will, 
ves the ſame Perſon a Legacy of as great dr more Va- 
that ſhall be taken to be in gatisſaction of the Debt, 

4 Fortigri, in this Caſe, where: bag auly A. wang 
ys —ů—ů—ů — + 
Beſides, 'rwas urged, that the Naintiff — 
th r 
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that this Tally ſhould be preſumed n Thu 
aſter, wald be to preſume ber zul of = Fraud, 


would: have ratified it by is Will, or at leaft have 


taken ſome Notice: of it, that being in the Na. 


n ee it ought not Ar inſt 
Creditors, - 15 
The Creditors likewiſe had brought 4 Ctoſs Kill, PA 


| Satisfaction of their Debts; and therefore ue pray'd 
the Decree may be reverſed. | 


On the other Side, twas owed? avicly Howe "the | 
Proof of the Teſtator's Kindneſs to the Plaintiff, that 
the Reaſon he gave no more than 1000 J. by his Will, 
was, becauſe he had given his own Siſters no more, that 
he intended to leave the Plaintiff in ſuch a Condition as 


to be able to keep a Servant after his Death, Cc. that 


they had proved the Gift of this Hair Trunk by two Ser- 


vants, and his delivery of the Key; that he afterwards 
refuſed to take the' Key, telling her tas her own, that 


if this Tally did not belong to the Plaintiff, the Gift 
would be of little Value; that he never would have 


uſed ſo much Solemnity in the giving of it to ber, if 


there had been in it; that bus range he 
ſhould call up two of his Servants, and ſo often aſk 


them, „ ome e e 


but an old Hair Trunk. 

Then as to the Donatio' canſd Morte, they a | 
twas not to take Effect till his Death; but when that 
happened, it took Effect, ab initio, from the Donation 
made, that the Revocation of all former Wills could 
not revoke that, and cited Bracton and Fuſtinian's Inſti- 


| tutes of the ſeveral Sorts of Donations, Cauſa Moriis, | 


that by them it appeared, ſuch Donation had no 


dance on the Will, that if the-Donor died firſt, *twas 


an abſolute Gift 3 but if the Donee died firſt, then in- 
deed it was to return back to the Donor * | 
go to the Executors or Repreſentatives of the 


at that Time, and to preſume the Plaintiff put it in 


which 
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which is a Preſumption againſt Law and Equity, and 
therefore it lay on the other Side to prove it was put 


That the taking no Notice of this Tally in his Will 
was an t, that he did not look 23 
of his Eſtate, but given away before, that upon 
rat of the Trunk thi Tally was found in it, and 
the ſeveral Relations and others preſent; were then ſa⸗ 
tisfied of the Plaintiff's Right thereto; however, they 


had been adviſed fince, and therefore it was pray'd the 


Lord Chancellor ſaid, you agree, that a Donatio cauſe 
Mortis, is a Gift is Preſonti, to take Effect is Fra, 


after the Party's Death, as a Will, and that it is revokable 


during his Life, as a Will is, and ſo it differs in no- 
thing from a'Wiall, - for tis not à preſent: Subſtantive 
Gift; and therefore he thought that this Caſe conſiſted 
but of two Points. We a Shah . 

1/}, Whether there be ſufficient Bvidence to prove; 


that the Tally was in the Trunk at the Time of the 


Gift, . 


24ly, Whether this Will were not a Revocation of it 


As to the iſt, he premiſed, that theſe Sorts of Dona- 
tions, eſpecially where they were of the ſame Kind with 
what was given by the Will, ought to be fully proved in 
all their Circumſtances z otherwiſe they were not to be 
countenanced, becauſe it would open a Way to Perjury 


and Fraud greater than the Statutes already in Force, 


had provided againſt : That here, the Plaintiff had not 
agar by any one Witneſs, that this Tally was in the 

runk at the Time of the Gift; that if it had been ſo, 
ſurely the Teſtator would then, or when he had Occas 
lion ſo often after, have told the Witneſſes of it, that 
'ewas ſtrange he ſhould bid them take Notice of the 
Trunk, and not mention the Tally, which was the prin- 
cipal Thing in it; that all the Plaintiff proved upon this 
Score was, its being there when the Trunk was opened, 
which was three Years after the Gift, and four Days 


after 


—_ Der Tame & Tom, 1730. 


4 after che Teftatar's "Death, that he en there to condemn 
I” Frauds, and there fare might preſume them, e 
= er the contrary. jt 
| 46 to the ad Point; Wbethat che Will were dard le- 
| vocation, he: ſaid, it could not be properly called à Re 


vocation ;; hut the 1000 l therein givem ſhould be look'd 
upon 2s a Satisfaction of the 500k giren her by: the 
fixft Will, and the 300 J. Tally after that: One tannat 
be fad 10 aden Debe by bis Will 5 but yet he may 


fy it, by giving a Legacy of equal Value, and ſince 
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| he had revoked all former Wills, this 1000 E was a Satiſ- 
E faction equivalent to a Revocation; and muſt go in Re- 
1 compence of the 1000 J he had before intended her, 
| fince ſhe could not prove he intended it otherwiſe ; for 
1 if ſhe had, then the Donatio cauſa Mortis, muſt bre 
. er ee e Decree was reverſed. | 
* 
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| Clavell weine Littleton & 21. 0 Gb 239, 


din Edward Littleton. having a Wife. 0m 


a Settlement of his Eſtate on four Truſtees, whereby 7294 
he limits to them a Term of 1000 Years out of 


A Settlement 
Daughter, and being to go to the Eaſt- Indies, makes Peta 


er | 


of his Eſtate, upon Truſt, that they ſhould out of the by « Lene 
Rents, Iſſues, and Profits, raiſe and pay to his Wife, er bn him 


during her Life 180 J. per Ann. if he ſhould ſo long 
continue beyond Sea; and 100 L per Ann. to his Daugh 
ter, for her Maintenance, till Marriage, and then di- 
rects, that the Truſtees ſhould by L Mortgage, or 
Sale of his Eſtate, or ſo much thereof as ſhould: be ne- 
oeſſary for that Purpoſe, raiſe the Sum of 5000 J. for 
his Daughter's Portion, to be paid her within three 
Months after her . and leaves the Deed in the 
Truſtees Hands. 5 
About a Month after, Sir Edward being on $hip- 

board in order for his Voyage, writes a Letter to his 
Truſtees, wherem he great Concern! for his 
Daughter, and his Deſire that ſhe ſhould marry well, 
takes Notice, that he had limited 5000 l. to h 
bor Portion; but chat he miu, his Eſtate would. be too 


lii i ""m_ 


the Truſtees, 


De Term. S. Mich. 17 10. . 
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much loaded by ſo great a Portion, and that he would 


leave ſome Thing for himſelf in Caſe 'Things ſhould prove 
Croſs; therefore directs, that if ſhe From ee a Perſon 
of ſome Profeſſion, or Trade, and of a good Eſtate, 
that hoy have 2000 J. raileg preſently, and the 
2 e Pape of chia Fhaje/ after his Death, 
make tune in the whole about 
5000 L but if ſhe — otherwiſe, he would not 
give her a Farthing, and named one John Vaughan, with 
whom he forbids her marrying, calling him a ſorry, im- 
pertinent Fellow, and expreſſed himſelf, that if ſhe 
married with Nm, or e the Keul have nothing. 
IT he Plaintiff was a Gentleman of 7 or 800 /. per 
Anz. and ſorneuhat related to the Family, and went to 
the Coach with Sir Edward, and he then expreſſed great 
; Kindneſs | for, him, and delired hies to take Qure of his 
Daughter; ſome Time after Sir Edward was gone, the 
| Phinci& makes bis Addefbe to the Daughter, who was 
then about 2 Years of Ape, and marries hay, wade 
dies about a Vear after, without Hue,  -- 
Thercupon the Plaintiff broughr lus Bill in * Court 
againſt the Truftecs,” and others, to have the Portion of 
5 l raiſed and paid to him, he having taken out 
Perters of Adminiſtration to her; but Sir Bdward Lit- 
tio being then living, and not eee r 
guit, the Guuſe went off for that Reaſon. - 
Aud now Sir Edward being dead, tho Cauſe, was 
brought. on again agai inſt the Truſtees; 
For the Defandents, *twas inſifted, that cheſs In- 
ſtructions were in the Nature of a Letter of A 
to the Truſtees, and impowered them to Act as Sir 


ward himſelf might have iow and that they flood i = 


his Place; and therefore, tho he had made ſuch a Pro- 
nſion for hi heer, yet it was meerly vohuntary; 
and if he had not gone beyond Sea, but had kepe tbe 
Deed by him in his own Power, he might have cancelled 

it at Neaſure; that theſe Inſtructions were a kind of 


K tho! there das no  exproſs 
2 8 Power 


would have had, was by this Letter transferred to the 
Truſtees; and therefore the Plaintiff ought to have ap- 
plied to them for: their Conſent, 
That Sir Edward deſiting him to take Care of his 
Daughter, was a kind of Guardianſhip delegated to him, 
and could not be intended as any Epcourageragny for ye 
bim to marry her; and a Guardian's marrying lus Ward, 
is. always lopkod upon as a breach, of Truſt ; heſides, | 
the Plaintiff had made no Settlement on her, and Air 
Edward's Circumſtances are very much altered; he was 
indebted in conſiderable Sums of Money to the Eaſt-India 
Company, and others, which it was feared his Eſtate 
would not be ſufficient to anſwer ; that theſe Inſtruc- 
tions ought to be allowed to explain his Intent; and if A Man Pur- 


| YEP 1 chaſing an 

aà Man Purchaſes an Eſtate by a Particular, but in the Bauen a 
Conveyance itſelf leaves out ſeveral of the Parcels, this bur in the 
Court will ſet it alide. 1 27 


5 oc the Land is left out, Equity will fer it aſide, 

My Lord Keeper was very unwilling to ſuffer the 
Inſtructions to be read, ſaying, ſurely they can be no 
controul of the Deed, eſpecially, being made a Month 
after the Deed was executed, and cited a Caſe of Cla- 
vering and Clavering to that Purpoſe, and ſaid, it would 

de a Means to break through all Settlements, if fuch In- 

ſtructions or Memorandums ſhould be allowed to ex- 
plain or alter them; that the Plaintiff was a Gentleman 
of a conliderable Eſtate, and if the Wife had ſurvived, 
ſhe would have been intitled to Dower out of his Eſtate, 
tho' no Settlement had been made ; that as to Creditors, 
this Deed would be voluntary ; but they were not hurt 
by this Decree, having no Bill to ſet it aſide, that at pre- 
{ent he could make no other Decree, but that the whole 
5000 J. ſhall be raiſed and paid to the Plaintiff, with 
Intereſt, from three Months after the Marriage; but it 
being againft the Heirs at Law, would not allow the 

Plaintiff any Coſts. "EF, e fl 
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are guilty of 


th for Life in a 
Remainders 
Breach of Truſt in them, and 


this Caſe my Lord Keeper declared 
clearly to be, that if Truſtees in a Settlement to 
3 —.— upport Contingent Remainders, join with the Tenant 
ny Conveyance to deſtroy the Contingent 
come in eſſe, that this was a 
des he ſhould make 


before 
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Crosby verſus 3 onathaii. 


liſon & al- | ah; 
Bond for 500 l. was ſealed. and e 


F * 


a 


4 


2 % 


1 


tiff had ſeveral Dealings. 


that fold his Part to one Rycocks, , 1 


Condition and his Name and Seal, demands Payr 
ive freſh Security, which 4. 


| io; but ae ding the 
Law, yer Equity will 


L 2 
i 


In May 1700, the Obligee came to "hs Bale 
Jonathan, * having folded down the Bond, ſhewed 
him the Condition, with his Hand and Seal, and demanded 
the Money, or freſh Security, which he agreed to, an 
propoſed. Mr. Rycocks, who a Sight of the 
Bond, found the Miſtake, and diſſuaded the Defendant 
from entring into the new Bonds, Mr. Bird, n 
adviſing him, that the Bond was s void n him. 


ö c DTS Goof 


x4 een FF 


1 
: K 
ni 


the 
Defendant Jonathan and his Brother wel. for ® de 


whom he was to be bound; but Colliſon, Who drew. the 
Bond, left out Jonathan s Name. Thomas and the Plains 


2 i * 2 
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| to 
bound fn : 


The 
together for many Tears after- ur bur 
wards, and till Thomas broke and went to Famaica, in 2 


a Ship, whereof the plaintiff was eee end after 


os ' ſhows A. the A 
| ad chicarens 10 de ie, Ulf he would © - = 


refuſed; not being bound 
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|  Wheroupon the Plaintiff exhibits his Bill to be re: 
lieved the Fraud in Colliſon; and to have a Pers 
formance of the Defendant Fenatha#'s laft Agreement. 
Mr. Vernon for the Plaintiff inſiſted, they were proper 
in a Court of Equity to be relieved againſt an Acciderit; 
21 Fraud, and that here have been frequent Inſtances of 
Relief i in luch Caſes as this. 
Mr. Dobyns for the Defendant inſiſted, that the Party 
was never bound, had committed no Fraud, but on the 
contrary was circumvented into the laſt Agreement, for 
had he known that his Name was not in the Bond; he 
never would haut treated, and urged the Preſumption 
that it was paid, and the staleneſs of the — if 
a Man makes « voluntary Deed, or Gift, in Writing, which 
is not effectual, this Court will not aſſiſt; and they 
have not proved, that refuſed to lend Thomas the 
Money, unleſs the De t would become bound for 
it, nor any Treaty thereon, nor Money Lent, nor any 
Demand or Intereſt paid in 49 Years; and that would 
be ſufficient Time to a Preſumption of Payment, 
even nt a wif Privs, if the Parties had been able, and we 
prove the Dealings of Thomas" with the Plaintiff almoſt 
ever ſince, 
Lord Keeper. Your Defence will not en. G. his 
Hand and Seul is ſufficient Evidence for Equity to relieve 
_ againſt, I muſt Decree it againſt you upon the firft Agree- 
ment; but ſince 49 Years is not a ſufficient Time to 
ground a Preſumption in Equity, as you would have, 
you may take an Iſſue, and try Payment or Non- Pay- 
ment next Aſſizes. 


| Caſe 238 | Stephenſon verſus Hayward. 

Lord Keeper NB Beha made a N of his Bftate, and 
| became indebred to — in 604, and then 
| to Hrewer another Defendant in Truſt, to pay 
— the Dobt of Brower, and then all his other Debts in 
made a Con- 2 Food Average ; 
veyance of | 
his Eſtate for Pujitent of his Debts, tall be paid oh in Average. 


Ave verage ; hen Strcater tendred the M to the More: 
gagee, which he refuſed, and e aſbgned the 
Mortgage to Hayward, aud then Hayward obtained Judg: 
ment againſt Beeching on his Bond | of 60 u and then 
Streater Told to the Plaintiffs, who por having id their 

Purchaſe  protemed N t 
gagees, and Hayward to tedem. 4 
My Lord Keeper ordered, that the Plainif ſhould 
_ redeem Hayward's Mortgage, and deduct their Coſts out 
: Ea the Mortgage Money, and that the Judgment ſhould 


paid but in Proportion ; for tho' had a 
Tile at Law, and it was inſiſted, 1 Judgment 
would affect the reſulting Equity in Beeehing, if F heed 
vas more than ſufficient to pay his Debts 3 and none of 
the Creditors of Beeching were made Parties to the Suit; 
yet my Lord Kgeper thought; that the-Canyeyance made 
for the Payment of all Beoching's Debts was a agood Con- 
ſideration, and that being Prior to tlie Judgn 2 
ſubſequent Judgment could not affeſt the 4. 
tho no Creditors of „ py 
, on wi ee. © stebk 
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Caſe 2379. 05 | Meridith Vinh Wy. 


Were he N this Ciſe the main Queſtion was, Whether 1 
bs — Wife's Portion of 1250 J, charged by Will on ſuch 
by Wil on Lands, purſuant to a Power in a — ſhould 

— toa to the Adminiſtratrix of the Wife, as a choſe in Action, 
— del or to the Plaintiff, who was Adivinifirator of the Hul- 
1 the band, they being both dead, and the Money not yet 
wor of the | raiſed. 


Hut 
not to the Adminiſtrator of the Wife ; tho? the Husband un are both dead, and the Portion 


not raiſed. | 
As to which, the Caſe was, that one John Wii, on 
the Marriage of his Son William, ſettles ſeveral Lands on 
that Marriage, with a Power for John, by Writing or 
Will, to charge the Lands with 2000 J. for ſuch Uſes 
as he ſhould think fit, and after John by Will reciting 
this Power, charges the ſaid Lands with 2000 J. to his 
two Daughters Dorothy and Barbara, and directs that 
his Son William ſhould within two Months after his 
Death give them Security for 1000 J. apiece, being the 
2000 J. he had a Power to charge; and if he ſhould re- 
fuſe ſo to do, then he made Dorothy and Barbara Co- 


executors with William, and likewiſe gave to his ſaid 
ts 1 two 
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two Dang 250 J. apiece, belides the id 2600 L 


and dies. 


| Willian gives his two Sifters Bond for thelr Fortlines; 
Barbara Intermarries with one Richard Miduleronm, and 
on the Marriage Treaty, Articles were entred into; 
whereby Richard agreed to clear his Eſtate, being 70 f. 


per Ann. of the Incumbrances that were then upon it, 
within fix Months after the Marriage ſhould be had, 


and for every 1000 1. he ſhould receive of Barbaras 


Portion, to ſettle 10 J. per Ann. on her for her Jointure 
for Life, and to ſettle Lands on the fitft and other Sons 
of that Marriage. Barbara was no Party, at leaſt never 
ſealed theſe Articles; the Marriage takes Effect; Barbara 
dies within fix Months, without Iſſue; Richard, on a ſe- 


cond Marriage with one Dorothy Peell, ho had a Por- 


tion of 1600 J. in Truſtees Hands, by Articles agrees to 
lay out the 12 50 l. he was intitled unto; in Right of his 


firſt Wife; and this 1600 l. when received, in the Pur- 


chaſe of Lands, to be ſettled on Dorothy for A Jointure, 
and for a Proviſion for the Iſſue of that e; which 
Marriage after takes Effect; then Richard dies before he 
had got in either of the Portions, ' the Plaintiff his 


Siſter takes out Adminiſtration to him, and Intermarries 
with the Plaintiff: Meredith, then comes to an Agreement 


with Dorothy, whereby ſhe was to retain the 1660 l 


her own Portion, and to releaſe all her Right and Title 
to the 12 50 l. or to any Settlement to be made on her 


therewith, and this is reduced into Writing, and exe. 
cuted; the Defendant took out Adminiſtration to Barbara; 


and againſt him and John the Grandſon and Heir of old 


John Wynn, who had the Land 
raiſe this 1250 l. was this Bill 
Portion raiſed and paid. 

My Lord Keeper. — it aceon 


L e ſubj ject to 


_— to 1 1 


1 A 


cry 5 on Paint —— e 


to diſincumber his own. 
iy qr wand on her; wherein he had 


proce fo — as to ſell ſome of IPD in Order 


L III "i 
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3% De Fermino:Pgſoba, III. 
to diſcharge the reſt; and the Death of the Wife with; 
out Iſſue within the ſix Months, prevented his making a 
Settlement purſugnt to the Articles; ſo that he having 
done all in his Power, and being guilty of no Default, 
ought not to turn to his Prejudice; and the Plaintiff 
having now taken Adminiſtration to him, ſtands in his 
his ſecond Marriage with Dorothy Pedell, he actually 
agreed, in Conſideration of her Portion to lay out this 
1250 J. and ſettle Lands on her; ſo that ſhe then be- 
came intitled to this Money, as a Purchaſor, for a va- 
luable Conſideration; and when ſhe; after her Husband's 
Death, choſe to have her own 1600 J. which belonged 
to the Plaintiff as Adminiſtratrix to the Huſband, and 
the Plaintiff agreed to it, by this the Plaintiff likewiſe 
became a Purchaſor of the 1 250 l. for 1600 J. ſhe | 
conſented to give up to the Widow, and therefore de- 
creed an Account to be taken of the Perſonal Eſtate of 
John the Grandfather, and what that fell ſhort to be 


made up out of the Real Eſtate come to the Defendant's. 
Hands; and if any Real Charges were paid out of the 
perſonal Eſtate, the Plaintiff to ſtand in their Place 
for a Satisfaction of this 12 50 4. out of the Lands, to 
make ſo much as the Perſonal Eftate remainining ſhould: 


* 


Note, A Caſe of Burnet and Kinaſton was cited, where 
a voluntary Diſpoſition by the Husband of his Wife's 
Fortune, before it was got in, being ſecured by Mort- 
gages, Bonds, Cd ſhould not bind the Wife, or her 
Repreſentatives aſter his Death; but here the Husband 
was a Purchaſor thereof for a valuable Conſideratioon. 
Anothet Point of this Caſe was, that Serjeant Owen 
Wynn had by his Will given to. | Barbara 100'L\''as 4 
Legacy, and another Perſon had likewiſe by his Will 
Where a De- given her a Legacy of 50 l. and of both theſe Wills, 
Nan Jobn the Father of | Barbara, was Executor,' and whether 
for what s the 12 50 J. given by the Father ſhould go in Satisfaction 
Device, of tbeſe two Legacies of 100 and 50 was che — | 
91 2 11 af 8 


It was argued by Mr. — and 10 =O by the 
Court, without much Oppoſition on the other Side, 
that this could not be taken to be in Recompence or 
Satisfaction of thoſe two Legacies, becauſe there was no 
Legacy given particularly to Barbara; but the 2000 J. 
be Powe att charging, was given equall 
two Daughters; and if the ſhould” be u SatisfiQion of 
Barbara 5. two Legacies, ſhe would not. have an equal 
Share of the 2000 J. ſince theteby ſhe would loſe the 
other two Legacies given her by the other Perſons, and 
his giving the 2000, to his two Dau 
ſhows that he intended to make no Di 
them as to the Shares they were > to take. 
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1 7 1 I. | 
in Conn CaxctiLans, 


Cale 240. Hyde verſus Hyde. 


An Infant N this Caſe no Diſpute was made, but that an In- 


make © Will il F fant Male of 14 Years, and a Female of 12 Years, 
SC might make a Will of the Perſonal Eſtate ; and it was 
3 fart to be ſo agreed by my Lord Keeper Wright, in a 

Caſe of Sharp verſus Sharp, wherein they followed the 


2 Med. 315. Rule of the Civil Law of Fuſtinian, as at thoſe Ages 


they might conſent to Marriage. 


Caſe al. ones verſus Weſtcomb. 


31 OR. 1711. 
HIS was a Caſe wherein my Lord Keeper took 


Time to conſider, before he would give his Judg- 
ment, and "_ . * . 

A Man poſſeſſed of a long Term for Years, 
Tem for Will dert it to hes Wife ier Life, and after her Dewb 
Wir bel i, to the Child, ſhe was then enfient with; and if ſuch 
Death woe Child died before it came to the Age of 21, then he 
deviſed one third Part of the ſaid Term to his Wiſe, 


vids 0 cer Proms TIT 
his Will, and died. 


Kin of ho Aden 29 enn 
2 the Surplus of his Eſtate, * by is 
Wi 34 71 

Ade Gen eien d, 
ae e the Wife of one third Page of ce Tem "were 
, becauſe it | 
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Part of the Perſonal Eſtate, and expecſly Abd to ber 


for Life, with ſuch other 


Death of the ſuppoſed enfient” Chill before 21, ſhould 


Intereſt on the 


ſhut - -her out ann the Sarplus of che Per@nal Ee, 


which 


to her as Executrix, and ſo the Sür- 


plus go in a Courſe of Adminiſtration, to be diſtributed 
amongſt the Plaintiffs as next of Rn. 12 


As to the firſt Point, my Lord 
Opinion, that tho the Wife was not 


his 


Lage new deliveied 
. 


Time of the Will, yet r the Deviſe to her of ſuch elürd 


Part of the Term, — 


good. 

And as to the other Point, diſmaiſe'd the Plaines pill; 
and ſo let in the Executrix to the Surplus of the Pers 
ſonal Eſtate, - whom rH the L n to _ of Fare 
as aforeſaid. | 8 
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the Legutee; tliat his Executors or Adminiſtrators: — 
Sue for and Recover it, and with this agrees the Law 
of the Spiritual Court, as was reported by Dr, Anbery; 
1 Leon. 177. Godb. 182. for tha 18 debitum in preſenti, 
tho ſoluendum in futuro; but if a Legacy be deviſed to 
one at 215 or if, or when he ſhall attain the Age of 21 
Years, and the Legatee dies before that Age, in this 
Caſe the Legaty/is lapſed, and ſhall not WO: hp-no- 
 eutors or Admuniſtrators, | 
At Bur if in that Ouſo-the Teber bad-added, that, in 
Infant to the mean Time; or until the Legatee attains that Age, 
carry Intereſt that he ſhall have Intereſt for the ſaid at ſuch 2 
Rare, veſsin Rate, from the Time of his the Teſtator's Peceaſe, this 
go to his Exe- ſubſe. equent Clauſe explains the Intent of the Teſtator; 
aint, ſo as to make the Legacy, which was the Principal, an 
Intereſt veſted; which: ſhall go to his Rxecutors or Ad- 
miniſtrators, tho the e be- 
cauſe, if the Principal were not due preſently upon the 
Teſtators Deceaſe, there could no In acrue to 
the Legatee at that Time; and this has been ſettled in 
Cloberies'Caſc, 2 Vent. and in Tates verſus Feniplace, and 
| ſeveral other Caſes in this Court. ft 
| ButaLegacy But if ſuch Portion were to ariſe out of Lands] 
dt ef akeal Or a Term for Years, tho' it were limited to the Party 
Jam . Pere y to be paid, or payable at ſuch an Age, there 
Years fhall for the Benefit of the Barr the Portion ſhould fink, 
Iaherirance. and not go to the Repreſentatives of the Party ſo dying. 
 _ The Maſter of ray Rolls ſaid, the Proviſion for Payment 
of Intereſt in the mean Time, where the Legacy was 
ven generally at, or if, or when the Party ſhould attain 
uch an Age, that that ſhould make it an Intereſt veſted 
preſently, was an Alteration of the Law from what it 
was held in Co. Lit. 292, when he read that Book (which 
was 50. Years ago) tho the Reaſon of the Law as then 
taken, was becauſe there was no 3 Clauſe 
to Aa da 


3 verfis Dq. 


Pe, Maſon es putchaſed a Leaſe to her and f . 
her Hen 2 three Lives, from the Archbiſhop Church * 
5 5 | ell, leaving Mary her D. guter and ber Heirs, fol 
add an Tafant j two of »the Lives'bding dead} and ho hes Lives. 
Survivor in Years, the Guardians of = Infant out of ving ap 1 
the Profits of that Eſtate; take a new Leaſe from the ter, wo of 
Archbiſhop, to the Infant and her Heirs; - three EE 
other Lives; or during the Life of the ſuxvivi * 
que Vie, und two others, and then the Infant di 
out Iſſue; and the Queſtion was, Whether this Would guy, 
go to the Heirs of the Part of ee, or to the udn ef 
Heirs of the Part of the Mother. of the Part 
Tus argued; that it ſhould go to the Heirs of the 
part of the Mother, being à renewal only of the old + 
Leaſe, and-under the old Truſt; and if the Infant Heir 
had died without Iſſue before renewal, living the ſurviving 
Ceſtui que Vie, P — abs and ſo 
ought this new Leaſe, being en out uf th TR | 
of the old Leaſes, © Sy Hr: 
But it was anſwered and reſolved. by the Maſter of the — 
Rolls, that this new Leaſe was a new Acquiſition; and 
veſted in the Daughter as a Purchaſor, and therefore 
| ſhould go to the Heirs of the Part of the Father, the 
renewal by the Archbiſhop being Gratuitous and Spon - 
taneous, and they differenced this Caſe from a Copy- 
hold; for there the Lord is only a Truſtee for the Heir 
and his Admittance of him, tho it be Original, yet is 
only in Virtue of the Truft repoſed in him by Law for 
that Purpoſe, and it was decreed accordingly. t 

Note, My Lord Keeper coming into Coutt, and being 


aſked his Opinion in it, ſaid, he was * the ſame Opf⸗ . 
nion to > prevent a nne 
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_ _ Greenhill verſus Greenhill & al. 875 
— Hs Cauſe came on an Appeal from a 


to purchaſe | de | 
an Eſtate for | Decree made Lord Chancellor Cowper, and 
him, 5. a+ the Caſe upon — ox er to be this, one Greenhill 
20th of June deſired Mr. Toung' to purchaſe an Eſtate for him of 
Articles for about 10 or 12000 J. Value, in ſuch a Place, and Mr. 
n Flat, Tung meeting with an Eſtate, which he thought would 
partof which anſwer Expectation, agreed for the Purchaſe of it; and 
mary Lands, thereupon by Articles dated 10th April 1706, between 
rants 10 ax the Vendors and their Wives of the one Part, and Towng 
oy of the other, the Vendors agree to deliver Poſſeſſion ar 


Mickectner Michaelmas following, and to execute ſufficient Convey- 


following, 


when Con- ances thereof, and Towng Covenants to pay the Purchaſe- 
10 be exe- Money at Michaelmas, when Poſſeſſion was delivered. 


cuted, and | | . | 

 Toſſelſion given in June before. . made his Will, and thereby deviſed-all his Perſonal Eſtate to be 

ſold, and the M to be laid out in the Purchaſe of Lands to be ſettled on J. S. and deviſes 
to him likewiſe all hl. Lands of Inheritance, having no others than thoſe to be 

A. died after any Conveyance executed, but without any new Publication of his Will, the | paſs 

by this Devil, and no Surrender neceſlary af the Cuſtomary Lands, A. having only an equitable 
t them. | of | 


In June afterwards, Mr. Greenhill, for whom this 
Eſtate was purchaſed, makes his Will, and thereby de- 
viſes all his Perſonal Eflate to be ſold, and the Money 


2 'ro 


x, 
U 
it 

. | 

Y 
| 
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In 2 Cancellaris. 3321 


822 


to de laid out in the Purchaſe of. Lands to be led, 
together with his Freehold Eſtate, on the Plaintiffs; and in 
another Part of his Will deviſed all his Lands of Inhe- 
ritance to the Plaintiffs, and their Heirs: At Michaelmas 
following Poſſeſſion was accordingly delivered to Towng, 
and the Money paid; but Conveyances were not executed 
till about a Year after; then Greenhill dies without Pub- 
lication of bis Will, and the Plaintiffs brought this Bill 
againſt Toung and the Heir at Law, to have Conveyances 
executed to . purſuant to the Deviſe: Some Part of 
the Eſtate was Cuſtomary, and lay in Cornwall, and by 
the Cuſtom there, a Surrender to the Uſe of his Will 
was neceſſary to paſs ſuch Lands, tho' otherwiſe they 
paſſed by Leaſe and Releaſe, as Lands at Common Law, 
and ſo were not Copyhold. The Defendant Young by his 
Anſwer confeſſed the Truſt, and the Queſtion upon this 
Caſe was, Whether this Will was ſufficient to paſs the 
Truſt of theſe Lands, and. my Lord Chancellor _ 
decreed it was. | 
But now it was dual by Sir Joſepb Ielyl and Mr. 
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How, that this Decree ought to be reverſed: They took a 
Diſtinction between an Agreement for the immediate 


Purchaſe of Lands, and ſuch Agreement for the future 
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Purchaſe thereof, as this was, they agreed, that if the 
Articles had been for the preſent Purchaſe of theſe 
Lands, that the Vender had been a Truſtee preſently 
for . Purchaſor,. and then ſuch Deviſe of them had 
been good in Equity; but here the Poſſeſſion was not to 3 
be delivered till Michaelmas nor was any | 
Money to be.paid before that Time, Le then the Pur · 
chaſor had no Power to deviſe them ſooner, no more 
than a Deviſe of Lands which a Man ſhould, after 
Purchaſe, would be good, as has been ſettled in the 
Caſe of Bunkey and di, which was adjudged in B. R. 
and C. B. and afterwards affirmed upon a Writ of Error 
in the Houſe: of Lords; ſo if a Man had a Judgment 
or Statute againſt mother, tho this would bind the 
Lands of Freehold or Inheritance from the Time of 
Nnnan cn 
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1 the judgment given, or the Statute acknowledged; yet | 


the Conuzee of the Judgment or Statute, has no ſuch 
Intereſt as he can deviſe before Execution actually 
taken out. Ir 
Ir was likewiſe urged, that theſe Cuſtomary Lands 
could not paſs by the Will for want of a Surrender Pre- 
vious thereto. 4 ROE hl; 
But it was argued on the other Side by Mr. Sollicitor- 
General and Mr. Vernon, in Support of the Decree, that 
theſe Lands were bound immediately from the Execu- 
tion of the Articles; that the Poſſeſſion not being to be 
delivered till a future Time, made no Difference in Equity; 
that if Mr. Greenhill had died before Michaelmas, the 
Equity would have deſcended to his Heir, and that the 
Heir might have brought a Bill againft Mr. Greenhills 
Executors to compel the Payment of the Purchaſe 
out of the Perſonal Eſtate ; that in this Caſe the Money 
wes bound by the Covenant, and if the Plaintiffs ſhould 
not have the Lands, they would loſe both Money and 
Lands too; for if the Money had been at Liberty, that 
would have paſſed by this Will to the Plannfs; but 
now that being by the Covenant, if they cannot 
have the Lands, they muſt loſe both; that this Caſe was 
quite different from the Caſe of Bunker and Cook, be- 
cauſe here the Lands were immediately bound by the 
Articles, and were in Equity as much the Teftator's, as 
if he had been immediately let into Poſſeffion, ' 
And as to. the Cuſtomary Lands, no. Surrender was 
neceſſary ; for exen. in Caſe of Copyhald, tho? to paſs 
—— themſelves, a —— the . 
— Surrender, | had 3 
Lands, and if Capyhold Lands were in Mortgage, yet 
the Mortgagor might dexiſe the-Equatx of Redemption 
without any Surrender, for he had uo Eſtate in them 
Where to make anꝝ Surrender, and. fon this Point the 
gather Side gane it up. | Mee 700699 9 
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Lord Keeper ſaid, he ſaw no Reaſon to. vary. this 
Decree, he thought: {ſuch future Intereſt was deviſcable, 
as well as if it had been in Poſſeſſion, and that che 
Lands and Money were mutually bound by the Articles, 
and that the Heir might have compelled the Executors 


to have paid this Money in Caſe there had been no Will, 


and therefore affirmed the Decree. | 
Note, It did not appear in this Caſe, that the Teſta- 
tor had any other Eſtate of Freehold or Inheritance, 
and therefore the Deviſe in ſuch Manner ſufficient to de- 
ſcribe this Eflate, ſo as to * it by the Will 


Gibbs verſus Barnadiſton «ls Cue. 245; 


N this Caſe it une held clearly, and decreed, 1 
Deviſe of a Perſonal Eſtate to one and his Iſſue, or Pf tb one 
to one, and if he die without Iſſue, Remainder over to and his in, 
another, that the Deviſe over is void, and the whole if be de 
Intexeft veſted in the firſt Deviſee, ſo as to be liable to nope . 
his Debts ; and Mr. Vernon ſaid, the Reaſon that à Deviſe ov, the fe- 
over of ſuch Perſonal Eftate upon a Life barely was void. 
good, was, becauſe in Conſtruction of this Court, the 
hrſt Deviſee had but the Uſe of it, and not the intire 


r 


Coleſworth verſus 8 & al,, Exe-Cat 4, 
-_ entors of Henry Derby. f 


8 a Debt of 30 . owing to him from the f „ » 
— did by ha Will forgive him that Debt, and. Exe- 
gave him 30 l. more and ſome Houthold Goods to 

him about e = 


made no 


the Value of 100k ſo that in all he gave 


—— 


* Eſtate, — 
the Executors 
e, 
+ for their Share of the Surplus, "to one t 
had been exhibited e Kin update Lo ould not ch be conſidered a8 


Traftes as 10 the Surplus 


Dan & Hill 191; 


„ * 8 * 


Aud now the Plaintiff brought this Bill againſt the 
other Executor, for an Account of the Perſonal Eſtate, 


and that he might have the Surplus to himſelf, upon 


Pretence that the Teſtator having given the other Exe- 
cutor theſe Specifick Legacies intended him no more, and 
therefore, that the whole Surplus would belong to him. 

For the Defendant it was inſiſted, that the Plaintiff 
was a meer Stranger, and the Defendant a near Rela- 
tion of the Teſtator, that he gave him theſe Legacies 
only that he might in all Events be ſure of ſome Thing, 
that he took theſe Legacies in another Capacity than 
Executor, and therefore they could not exclude him of 
his Share of the Surplus, which the Law caſt upon him 
as Executor. Rh 3 

My Lord Keeper was clear of this Opinion, and ſaid, 


it was much greater Queſtion with him, Whether this 


Deviſe of particular Legacies to one Executor, ſhould 
not exclude both from any Share of the Surplus, becauſe 
both came in but in Repreſentation of the Teſtator, 
and made but as one Perſon ; and therefore ſuppoſe the 


Defendant had been made ſole Executor, he made it a 


great Queſtion, Whether this Legacy ſhould not - have 
excluded him from the Surplus; indeed the Reaſon urged 
againſt it is, that if no ſuch Legacy had been given, 
he would have come in for the whole; and therefore 
his giving him a Part only, ought not to exciude him 
from the Reſidue, which without any ſuch Deviſe of 
Part, the Law would have thrown upon him; but the 


| Caſe of Foſter and Munt ſettled this long ſince, and 


though that Caſe has now of late been ſhaken in the 


| Cale of the Dutcheſs of Beaufort, and in Littlebury's 


Caſe, both in the Houſe of Peers; yet they were, be- 
cauſe the Legacy given to the Executor was no beneti- 
cial Legacy; and ſo a Caſe of one Atkinſon at the Rolls, 
that 10 J. given to an Executor for Mourning, was no 


. beneficial Legacy, ſo as to exclude: him from the Sur- 


plus, becauſe Mourning was a Decency required 5 


. ; a 


* 
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dach an Occaſion, but this Legacy here was A benefis- 
cial one. 
gut this not being the Pine; in Queliions! hi kde 
no Decree concerning it, but decreed the -Executors 
ſhould come in equally. for their Share of the Surplus 
of the Perſonal Eflate, notwithſtanding. _— Specilick 
cies to one Executor. Fry FP bet 
Vote, If the Law be as has been 10 beld, this 
ſeems no Contradiction to Foſter and Munt's Caſe, which 5 
was decreed only on the Fr ine Ng 4s 
Lord Gurſo del. a 1 oth 


45 


K 227 #7: 


Pore) verſus Mok Anthurſt & af. | ak 247 


I. this Caſe one Selby, Uncle to/the-Defendant's wife, | 
had by his Will given her 1000-4. Legacy, whilft ſhe 
lived Giles afterwards, on a Treaty of Marriage with the 
| Defendant, it was agreed by Articles, that 700 J. of this 
Legacy ſhould be applied towards Payment of his Debts, 
after the Marriage the Defendant, without his Wife, 
aſligns the remaining 300 J. to the Plaintiffs, who were 
Creditors: likewiſe z and they brought this Bill a gainſt 
the Defendant and his Wife, 2nd the Executors of 15 
to have a Satisfaction of their Debts out of the remain» 
ing 300 J. and it was decreed, that an Account ſhould 
be taken, and upon the Plaintiffs proving themſelves Real 
Creditors, and that the Aſſigument was bona fide, they 
were to have a Satisfaction accordingly, and the Reſidue, 
if any, of the 300 J. was to be ing out for the Bene- 
he of the Wite, | 


Whithill 6 Phelps. Ke ng : Caſe 248. 


HE Caſe upon opening appeared to be b one ge 

Mary Phelps, Widow of Charles Phelps, having a nappy if 

conderable Fortune and ſeveral neee on u Treaty covenants, 
Ooo 01147 3/419 


nei a i ſhould pa pay her 600 J. out of his Perſonal Eftate," this: 'is heh a qe "oa 
poſit ion, as will exclude her from any Part of of the — Share. 8 
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for a ſecond Marriage with one John Whithill, agreed he 
ſhould only have 600 J. of her Fortune, and the Reſidue 
to be fettled for her ſeparate Uſe, and after her Death 
for the Benefit of her Children, and accordingly an In- 
denture was prepared and executed before Marriage, 
whereby ſhe, with his Aſſent, aſſigns over her Fortune to 
Truſtees in Truſt, that ſhe ſhould receive the Profits of 
it for her own ſeparate Uſe, during her Life, and after 
her Death, that the ſame ſhould go and be divided equally 
{ her Children; and Whithill, in Confideration of 
the ſaid intended Marriage, and Marriage Portion of 
600 l. makes a Settlement on her, and at the End of the 
Deed coveriants, that if the ſaid Mary ſhould ſurvive 
bum, then his Executors or Adminiſtrators ſhould pay 
and deliver to the ſaid Mary 600 l. out of his Perſonal 
Eſtate: The Martiage takes Effect, Whithill dies without 
Iſſue in 1709, and about a Year after Mary makes her 
Will, and the Defendant her Son Executor, and dies; the 
Defendant likewiſe obtained Adminiſtration to Whirhill 
the Husband; but that was afterwards: revoked: and 
ted to the Plaintiff his Mother, who brought this 
ill for an Account and Diſtnbution of the Inteftate 
Whithils Eſtate. The Defendant by his Anſwer inſiſted, 
that Whithill was a Freeman of London, and therefore 
on his Death the Widow was intitled to the 6007. in 
the firſt Place, purſuant to the Marriage Agreement, 
and to a full Moiety of the remaining Perſonal Eſtate, 
as his Widow by the Cuflom of London, and to a 
Moiety of the remaining Moiety, by the Statute of 
Diſtributions, and now ſhe being dead, the Defendant, 
as her Executor ſtood in her Place, and had the ſame 
Right as ſhe herſelf had. 
It was argued for the Plaintiff, that this 600 J. which 
the Husband bad covenanted, ſhould be paid her by his 
Executors in Caſe ſhe ſurvived, muſt be taken to be in 
Satisfaction of her Cuſtomary Part, tho there were no 
Words to that Purpoſe ; that this was a compounding 
for ſuch Cuſtomary Part, and being before Marriage, by 
2 , -., 29> 
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the Cuſtom of the City bound her from | demanding 


any more; that in this Caſc ſhe had waived any Night 
under the Cuſtom, by making this parti 2 C 


before Hand, and Mr. Vernon cited a Caſe of Lee and 


Pett, decreed by my Lord Chancellor Cowper; where a 
Man and a Woman before Marriage agreed by Articles 


to ſettle 2000 J. each upon themſelves and their Iſſue; 


and a Covenant from the intended Husband, that if the 
Wife ſurvived, ſhe ſhould have 2000 J. to be at her own 
diſpoſal, the Wife ſurvived, and the Husband being a 


Freeman, this 2000 J. was decreed to be not only in 


Satisfaction of, or as a Compoſition for her 
Part by the Cuſtom of London; but alſo to exclude her 
from any Share upon the Statute of Diſtributions, the 


Husband there dying Inteſtate; and that this Cauſe ſtood 


now in the Paper to be reheard, and though, perhaps, 
the Court might not go quite ſo far now, yet cer- 


tainly it ought to exclude her from any Cuſtomary 


On the other Side it was endeavoured to diſtinguiſh 


cha Cuſs From tat which was' cited, that) have . whe - 


only her 600 J. back again; that this could be no Cm. 


poſition for wy Share ſhe might be intitled to of her 


Husband's Eſtate, for then it ought to have 


come out of the Husband's Perſonal Eſtate; but here it 


was only giving her back her own again. | 
My Lord Keeper decreed it to be in SatisfaQtion of 
her Cuſtomary Part, and took Notice, that the Deed 
was expreſly worded in Conſideration of the Marriage 
and Marriage Portion, ſo that he was abſolute Maſter of 
that 6001. and therefore it muſt be looked upon to 
come out of his Perſonal Eſtate ; but as to a Moiety of 
the other Moiety upon the Statute of Diſtributions, 
there was no Queſtion made of it, but that the Widow 
would be intitled thereto, and an Account was decreed 
accordingly. "TRY, 1k. 1 
Note, For the other Moiety which belonged to the 
Inteſtate, the Cuſtom of London gives no Directions 


where 
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where there are no Children, and therefore; thaz-; is 
wholly under the Direction of the Statute! of Diſtribu- 
tions; but the Cuſtom of the Province of Tori ex- 
tends to give ſuch Moiery: to the next ont Kin 6: the 
Inteſtate. 

And in the prin Caſe. the Maſter K the Rolls 
was of the | {ame Opinion, and took Notice, that the 
Deed was expreſly mentioned to be made between ' the 

Parties, Citizens of London; ſo that the Cuſtom of 
London might well be ſuppoſed to be in their View; 
and therefore this Compounding for 500 l. in all Events, 
exempted her out of the Reaſon of the Cuſtom, which 
was to provide for thoſe who would be otherwiſe left 
without any Proviſion, : and here ſhe would not Truft 
to any to the Cuſtomary Proviſion , and therefore od 
to have no Benefit of it. 


Caſe 249. Bel verde Conmiſſary Hyde & Ur. 


Wia be T IroN a Motion for diſcharging of the Defen- 
proceeded a- dant's Wife, who was taken up on an Attach- 


dat her Hug. ment for not appearing, and anſwering the Plaintiff's 
— ie. Bill, the Caſe appeared to be this: The Defendant's Wife 
nable by the being a Widow, and having a conſiderable Fortune, upon 
the Court. the Defendant's Application to her in Way of Marriage, 
a Settlement was made and executed, and the Marriage 
took Effect. 
Some Time aſter, the Defendant ban very much in 
Debt, was arreſted, and the Creditors were going on to 
take out Execution, and ſeize his Goods; but to prevent 
that, the Wife gave a Note, that if they would dif- 
charge the Action (which was for 2000 J) ſhe would 
pay the Debt out of her own ſeparate Eſtate, and ac- 
cordingly the Action was diſcharged. 
| yt afterwards refuſing to make good her Agrec- 
= this Bill was brought to _— an Execution 
_ | 


— 


The 


th Curia 7 | 
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Mat 


"The Bill was brought againſt the Huzband and Win 


ad taken out againft both, and actually ſerved 
upon the Wife at her Houſe, but the Husband could 
not be found; after which, neither the Husband nor 
Wife appearing, an Attachment was taken out againſt 
both, and the Husband ſtill keeping out of the Way, 
the Wife was taken upon the Attachment. | 

And ſhe now- moved to be diſcharged, on ſeveral Aff 


davite, that her Husband was actually gone to Rotterdam 


in Holland, before the filing of the Bill; and therefore 
the Proceſs againſt her without her Husband ' was irre- 
r, 1 — ſhe ought to be diſcharged, and it was 


id, that at Law there could be no Proceeding againſt 


the Wife without her Husband, and that Equity followed 
the Law in this Particular. 
On the other Side it was: ſaid, that the Wife was not 


to be conſidered in this Caſe as a Feme Covert; that ſhe 


having an Eſtate ſettled on her before Marriage for her 


ſeparate Uſe, this made her as a Feme Sole, and a ſepa- 
nate perſon from her Husband, and therefore her Agree- 


ment was binding upon her; chat they had done all they 
2 to bring in the Husband; they had made him a 

in the Bill, taken out a againſt him and 
hl Wife, and for not appearing they had taken out an 
Attachment likewiſe againft both; that if they could 
not in this Caſe 2 the Wife, the Juſtice of 
this Court would be eluded, and it would be very eaſy 
for any Man to ſettle all his Eſtate upon his Wife, e, and 
then get out of the Way, and ſo bid Defiance to his 

Creditors, and Sir Joſeph Fekyll ſaid, it was a ſayi 


of a v t Man, boni Fudicis eſt ampliare Furiſ- 
* to extend the Arm of Juſtice 


further than uſual, . when otherwiſe there wo be a 


Failure of Juſtice, was the Duty of every Court. 


That in ſome Caſes a Woman may ue without her 


Husband, and nothing was more common than for a 
Wife in this Court to ſue, even her Husband, and 


therefore a in this Caſe the Plaintiffs ought not to 
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Husband ſhall be 


by direfling her Clerk to enter an A 


loſe the Benefit of the Wife's Agreement, by her ſend. 
ing her Husband abroad, and. cited a Caſe of Dubois 
and Dowle, to this Purpoſe. 

But my Lord Keeper ſeemed to be of Opinion, chat : 
the Proceſs in this Caſe without the Husband was irre- 
gular, and that they ought to ſtay till the Husband's 
Return, when they might renew the Proceſs againſt 
both, to which it was anſwered, ſuppoſe the Husband 
never Return, muſt they then be totally deprived of the 
Benefit of this Agreement? Upon which my Lord Keeper 
ſaid, he would aſk the Maſter of the Rolls his Opinion, 


and be governed by that. 


pF now the Maſter of the Rolls coming into Court, 


| was clearly of Opinion, that the Proceſs in this Caſe 


without the Husband was regular, that the Husband 
was joined in the Suit only for Conformity, and ſaid, a 
Womat: by her Marriage did not loſe her Underſtanding or 
Diſcretion, but rather improted it by her Husband's teach- 


ing, and cited Moor — Huſſey, Hob. 9 y, where ſeveral 


Gaſes are cited, wherein a= Covert without her 
this Court had been conſtantly ie, upon which, the De · 
fendant p Time till the firſt Day of next Term * 
put in her Anſwer, and on her entring her Appearance 
with the Regiſter; and paying Coſts of the Motion, 
it was granted, and ſhe to be diſcharged out of Cuſtody. 
Note, Mr. How in this Caſe urged, „ 
unt t ought not to be heard to move for her Diſcharge, 
becauſe ſhe not having appeared by her Clerk in Court, 
was not at all in Court, but a perfect Stranger, and 
therefore could not regularly make any Application by 
her Council, till ſhe had brought herſelf — 
5 
but of this no Notice was taken, either by the Court or 
Gouncil 6 the other Side, 
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Anonymous. a 
T. plaintiff's Bill being diſmiſſed with Coſts, 2 1 
and Coſts taxed to 160 J. a S. hene was awarded n t 1 
againſt him to pay thoſe Coſts, and for not obeyi . 
an Attachment, — Attachment the ei ef EL I 
Leiceſter, to whom it was GiroHed, took Bail, and re. Ca s Met: 


turned a (t Corps. rh 
And now upon this 1 a Motion was made f the Pary 
for a Meſſenger to bring in the Plaintiff, and it was 

to be the Courſe of the Court, that a Meſſenger 
ſhould go in all Caſes whert: the Sheriff takes Bail, where 
the Nn is not bailable, as in this Caſe he is not, and 
the rather, for that in this Caſe the Bail Bond was taken 
of a Member of Parliamerit, againſt whom, the Parlia- 
ment being now fitting, they could have no Remedy; 
and one Hawkins's Caſe was cited, where in a like Caſe 
a Meſſenger was ſent to _ in ag and ſo it 
was ordered in this Caſe, | 


* — 
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Caſe 251. Edwards verſus Faſbion. 
4 E Caſe was ſhortly this, a Man having a Mort- 
— — gage for Years, makes his Will, and thereby de- 


afer his viſes all his Perſonal - Eſtate, of what Nature ſoever, to 
| all his fers. his Executors, in Truſt, for the Payment of his Debts, 
na wo and afterwards deviſes the Reſidue and Overplus of his 
Daughters {aid Perſonal Eftate to his two Daughters, equally to be 
Glvided be divided between them, and dies. | 
rween them , Ra ; | 
Cl TRAILS 
tenancy. e 


The Debts being ſatisfyd, the Daughters contract 
with the Mortgagor for the Purchaſe of the Equity of 
ERedemption, and Inheritance of the mortgaged Premiſſes 
to them and their Heirs, and Articles are executed on 
both Sides accordingly, and a Bill brought by the Daugh- 
ters for a Specifick Execution of thoſe Articles, and a 
Decree obtained for that Purpoſe; then one of the 
Daughters makes her Will, and thereby deviſes her 
Moiety, Share, and Intereſt in the ſaid Premiſſes, to the 
Plaintiff, who brought this Bill to be relieved againſt 
the Proceedings of the other Daughter, who claimed 
the whole Inheritance by Survivorſhip, as a Jointenancy, 
and had ejected the Plaintiff ; and the Queſtion was, 
Whether this Purchaſe of the Inheritance were a Join- 
tenancy, or a Tenancy in Common. | 
The Maſter of the Rolls decreed it to be a Tenancy 
in Common, for ſo was the Mortgage deviſed to the 
two Daughters, whereon this Purchaſe of the Equity 

of Redemption and Inheritance was founded, and there- 
fore they having ſeveral and diſtinct Intereſts, as Tenants 
in Common in the Mortgage, and paying an equal Pro- 
portion for the Purchaſe of the Equity of Redemption 
and Inheritance, ſhould bave that in the ſame Manner, 
and therefore the Deviſe good. 
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Gehe wr Shotholt K FE Caſe 252. 


A E Caſe as 2 ppeared upon the Pleadi ings was thts 4. on h _ 
William Shothols on his e with Alice, the £21 Bond 
Pld hter of one Mr. Riſton, gave a Bond of 600 ll to a Warrant of 
the — Mr. Rifton, with a Warrant of Attorney, to dconſls fag: 
confeſs Judgment thereon, and this Judgment was de- on hers. 
feazanced on Payment 175 dr 1 ne in Caſe . 
deere her Husband. et Þ $a HE to his 
el eye tgp i ole f. 
about the Year 1706, the Plaintiff agreed 
with William Shotbolt: for the | Purchaſe of his whole 
Eſtate for 900 l. whereof 500'; was to be paid down; 
and in Regard the ſaid Eftate was ſubject to an Annuiey 
of 201, per Ann. during the Life of a certain Perſon, 
it was agreed, that the Plaintiff ſhould retain the other 
200 4. in his Hands, to indemnity himſelf againſt the 
ſaid Annuity, and that after the Purchaſe compleated, 
he ſhould convey back the Eſtate for àa Term — Years, 
redeemable on his Payment of the ſaid 200 J. and In- 
tereſt, after the falling in of the {aid Annuit ). 
A William Shutbholt and Alice his Wife by Ina 
denture! of Leaſt and: Releaſe, and Fine, convey the 
Eſtate to the Plaintiff and his Heirs, 1 
the ſame Time delivered up the Bond to be cancelled. 
Soon after the e ng of theſe-Deeds and. Fine, tit 
Regard William Shotbolt: was indebted. to his Brother Bar- 
talion Shotbolt, in the Sum of 200. l. and (upwards; it 
was agreed, that for ſecuring that Sum, the Hlaintiff 
ſhould Mortgage the ſaid Elba to the Laid: Burtalion, 
redeemable on his nt of the ſaid 2100 and In- 
tereſt, and ene the Plaintiff executed a Leaſe of 
the Premiſſes, wherein e the Annuity of 20 . 
per Ann. and the Judgment to 3 and tliat for in- 
1 him: againſt thoſe two Suma, it was agteed 
en his Purchaſe, that he ſhould retain 200 , A his: 
: ' QU494q ðͤ -m_ 
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Hands; , therefore he, by the Direction of William Shot Shore 
bolt Mortgages the Premiſſes to . Battalion, fora Term 
of Years, redcerable on Payment of the ſaid 2 00 4 
and Intereſt. 

William dies, * Alice Girvinceibis;: and 27% . 
Conuzee in the Judgment being likewiſe dead, the takes 
out Adminiftration to him, and now would extend this 
Judgment upon the Plaintiffs Pilate. Battalion Shotbolt, 
the Mortgagee, pretended, that he only had a Title to 
the 200 J. ſecured by the Mortgage, 2 the Plaintiff 
brought an Ejectment, and recovered at Law, upon 
bringing his Money into Court, the Annuitant being 
dead, and he now likewiſe brought this Bill, that on 
Payment of the 200 J. to ſuch of the Defendants as 
had a Right to receive the ſame, he „ nb and 
be let into the Poſleſſion of the Eſtate. 
Ihe Defendant Alice by her Ankvcr infified, that the 
200 l belonged to her by Virtue of her Judgment, 
which was prior to the Defendant Battalion's Mo 
and that this 200 l. was all ſhe: would be able to det 
for the 300 J. that Judgment was given to ſecure. 
The Defendant Battalion-infifted, that the 200 1. 9 
longed ta him as a Creditor, by Virtue of the Mortgage, 
as that Alice's Title was extinguiſhed by the Fine. 
It was agreed on all Hande, that the Plaintiff ought 
| 4 on Payment of the 200 J. only, but wbe 
ther Alice or Battalion had à Night to receive it, was the 
_—_ and therefore this Hill was in the Naturs of 
| abe and . —— 
—— e ee e | 


Wrong Hand. 


— Ming Alice i ple Ys hat thin 
300 L was all the Proviſion ſhe had, that it was ex- 
 preſly taken Notice of in the Mortgage, and the retain- 
ing of the 200 l. was 2 Security, as well againſt that in 
Gaſe | ſhe: ſhould ſurvive, as againſt the Annuity ;. that 

ſhe ſurviving her Husband, and having taken out Ad- 
* Arn W 


"AL P 3/ 


I. n Curinu Cuncellurix. 
ment being prior to the Mortgage, had now legal Title 
to lay on her Judgment, and that a Court of Equity 
But for the Defendant Batzalion Sbotbolt, it was in- 
ſiſted, that Alice joining in the Fine with her Hasband, 
this had extinguiſhed all her Right by Virtue of the 
judgment; that if ſhe herſelf had been Comules, there 
had been no Queſtion of it; for tho' a Releaſe by a 


Conuſee of all his Right to the Land of the Conuſor 


will not be a Bar, or prevent his taking out Execution 
after, yet ſuch Right may certainly be extinguiſhell; 
that as ſuch Fine would have barred the Conmaee him- 
ſelf, ſo her joming will in Equity defeat the Intereſt of 
her Truſtee 5 that upon 
| conſented to part with all her Intereſt in the Land and 
if ſhe ſhould. be allowed by this Judgment to take badt 


the Fine, ſhe 'wis examined nd Pe” ” ; 


again any Right to the Land, this would be ab derogate 


from her own Grant. VE 89 
They LE indeed, that her joining in the Leaſe 
and Releaſe, would not extinguiſh her Intereſt in the 
judgment; but the Fine wherein ſhe joined, carried 
away all her Right and Intereſt in the Land; that at the 
Levying of the Fine ſhe delivered up the Bond, and tho 
that neither would not be ſufficient to bar her without 
the Fine, yet it was an Argument, that ſhe relinquiſhed 
her Security; that the Reaſon of taking Notice of the 
uu eee. Mortgage was, becauſe that was ſtill 
ding out as a legal Lien upon the Land; that her 
Father being then dead, and ſhe not having taken out Ad - 
miniſtration to him, it was proper for the Purchaſor to 
ſecure himſelf, as far as he could againſt it; that if it 
had been intended the Security for 300 J. ſhould have 
continued, the Purchaſor would have retained 300 J. in 
his Hands for the Purpoſe, and that 200 J. only being 
retained, was an Argument, they never intended the 
Purchaſor ſhould be charged therewith, which was not 

an adequate Security for the 300 


. My 


117 Lord: Keeper was clearly of this — and 
decreed the Plaintiff ſhould be admitted to redeem, and 
ſhould have his Coſts, and that the Defendant Battalion 
Shotbolt had the Right to the 200 J. as an honeſt Credi- 
tor, and decreed accordingly, and that the Defendant 
Alice ſhould prociuraj Satisfaction to be Nen 
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c,. - Bottomley verſus Lord Fairfax. 
1 Hoi 2 ; 


A Man be- 


ants IN this-Caſe it was dearly agreed, that if a Huthand 
rage es before Marriage conveys his Eſtate to Truſtees and 
Elten Their Heirs, in ſuch Manner,” as to put the legal Eſtate 
True in out of him, tho' the Truſt be limited to him and his 
and his klei, Heirs, that of this Truſt Eſtate the Wife after his Death 
aft 1; and that e 8 never 
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N this Guſe 1 Mr. this und ge ruby 
agreed to by the Court, that if à Father deviſes Father ro his 
Portions to his Daughters, or younger Children, to be fu, payadle 


paid or payable at their reſpective Ages of 2 1 Yeats, Of fg, fal 

any other Time certain, without making any Proviſion gun Biere 

for their Maintenance in the mean Time, . dies, that Death, il 

in this' Caſe they ſhall have Intereſt for their Portions, he made 

from his Death, *till paid, becauſe the Father 'was ob- de mu oe 

liged to have provided 85 them, if he had lived. — 42 

| viſled by x Stranger, who bs under no Obligation to provide for thei, 
But if ſuch Portions had been deviſtd to them by a 

Stranger'to be paid, or pa 8 at ſuch an Age; in this 

Caſe their Portions ſho catry Intereſt, in the 

mean Time, becauſe he being a K was under no 

ſuch Obligation to provide for them, and a Caſe of 


Brewin 1 Brewin, was cited to have been decreed in 
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HIS' Cauſe came on to be heard, by Conſent; 
» upon Bill and Anfwes, only for the Opinion;of 


ae gt evi of U AE 14 


Where the Robert Howard ſeiſed of an Eſtate of Oy by 


meinde de. Indenture, in 1577, covenants to levy a Fine ther 
rermine the to one ler and Broadſtreet, and their Heirs, to the Uſe 
— 4 of himſelf for Life, and after, to ſuch Uſes, Intents, 
in the fame,» and Purpoſrs, ag her ſhould, by any Deed or Writing, 
Perſon thall under his Hand and Seal, er in the Preſence of 
two or more credible Witneſſes rn his natural Life, 
direct and appoint, and for want of ſuch Direction and 
. Appointment in Truſt for him and n «vl q Fine 
Was levy accordingly; 
Afterwards the ſaid Robert A W og mb 


4 


cone Wini ed, with whom he had Iſſue Robert his, Son, 


and the {aid Robert the Father being ſeiſed ; in, of 
Winifred his Wife of other Lands of Inheritance, they 


14 Frag at of Leaſe and Releaſe, in 1690, and Fine | 


duly leyy'd thereupon, grant and convey theſe Lands 
to Truſtees and their Heirs, to the Uſe of Robert the 


Father, during his Life, and after to Winifred + 


her Life, 8 to the Uſe of Robert the Son, an 
the Heirs Male of his Body iſſuing, Remainder to the 
'Uſe of the Right Heirs of the Survivor of them, the 


ſaid Robert the Father, and Winifred his Wife, for ever. 


Afcerwards upon the Marriage of Robert the Son wi ich 
Mary- Anne his Wife, one of the Defendants, by ine 

tures of Leaſe and Releaſe, 9 and 10 Fuly Fogg 
tween, Robert Howard the Father, and Winifred his Wife, 
and Robert their Son of the firſt Part, Anne Broadſtrees, 
Paughter and Heir of Broadſtreet the ſurviving Truſtee 


in the Deed of 1677, of the ſecond Part, Mary- Anne 


Wolf of the third he. and others of the fourth and 


fich Part, in Conſideration of a Marriage intended be- 


2 | | ö rween 


| Dea 22 — . . ̃⁵ »... %⅛—ͤſͥ¶ͤrꝓcRf ĩↄͥ ¹ꝛmAͥr ] ³ . -W 


** 
er HE eee _ ! 
* nt IN ER r J 


| 
1 
| 


tween. A Roberp he $on, and — . and of 
4000 L. Portion, and other Conſiderations, Robert tlie 
Father, and Winifred his Wife, and Robert their Son, 
grant Releaſe, and convey ſeveral Lands, Tenetnents, 
and Hereditaments therein den mentioned, (bein 
as well * whereof Nobert the Father was at firſt ſeif 


in Right of 
was ſole ſeiſed) in Fee to Truſtees and their Heir, to 


the Uſes following, viz, as to part to the Uſe of Robert 
the Father for 99 Vears, if he ſhould ſo long live, Re- 
mainder to Truſtees and their Heirs, during his Life to 


ſupport Contingent Remainders, Remainder to the Uſe 


of Winifred. for Life, Remainder to Nobert the 8on for 
99 Years, if he ſhould ſo long live, Remainder to Truſtees | 


during his Life, to ſupport Contingent Remainders; and 
as to the other bart, to the Uſe of Nobert the Father, 
and Winifred his Wits, for their Lives, and the Liſe of 


the longer Liver of them, Remainder to Robert the Son. 


for 99 Years, if he ſhould o long live, Remainder to 
Truſtees and their ' Heirs, during his Life, to ſupport 
Contingent Remainders, Remainder 4s to other Part to 
Robert the Son in Poſſeſſion for 99 Years, if he ſhould 
ſo long live, Remainder to Truſtees during his Life, to 

Conti Remainders; Remainder to Mary-' 


A for her Life, for her Jointure, Remainder of the 
whole; and as the ſeveral Eſtates before limited ſhould 


reſpectively determine to the firſt Son of Robert the Son, 
Mar- Anne to be begotten, and of the 


Heirs Male of the Body of ſuch firſt Son lawfully iu ⸗ 


ing, and ſo to the ſecond, and other Sons in like Manner, 
Remainder to the Heirs Male of Robert the Son, Remainder 
to the Right Heirs of Robert the Father, for erer. 


| Robert the Father covenants, that he and Winifred his. 


Wife would levy a Fine of all the ſaid Lands to the 
Uſes before · mentioned; and by. the ſame Indenture, 
Anne Broadſtreet, by the L of Robert the Father, 
2 $ Releaſes and conveys, and: dee con- 

all the Lands by the Deed of 1677, graſs > 


'| Winifred his Wife, as others, whereof he. 


the * e 2 1 


fer and Brand ſtrert, and their Heirs, to the! Uſe of 
Roþert,the Father, for ge Years, if he ſhould ſo long 
lire; Remainder to Truſtees/ duting his Life, to: ſup- 
port Contingent Remainders with other Remainders 
over, Remainder to the Right Heirs: of Rubert the Fa- 
ther, for ever, a Fine was accordingly lexyd, and the 
Marriage took Effect, and they bad Iſſue William a Bon, 
and Winifred, à Daughter, then Winifred the Mother dies, 
and afterwards. Robert the Son dies without other Iſſne: 
Robert the Father the 1 5th of January 1006 makes 
his, Will, and thereby deviſes all, his | Manors, Lands, 
Tenements, and Rane en, in poſſeſſion, Reverſion, 
Remainder, or in Expectancy, whatſoever, to ur les 
Bagęot and Richard Baggot, and other, and their Heirs 
in Truſt, by Sale or Mortgage, to raiſe ſo much as would 
be. ſufficient to pay his Debts, / and the Legacies thereby 
given, and, gives ſeveral Legacies to the Amount of 
3000 J. and. upwards, and makes Mary his then _ 
Executrix, and dies conſiderably indebted. ,. | 
Some Time after: his Death, William. the Grandſon 4 
without Iſſue, and now this Bill was brought by. the 
Creditors; and Legatees of Robert the Grandfather, a- 
gainſt Mary his Executrix, Mary- Anne Howard and Mini- 
f;red her Daughter, Charles and Richard Baggot, and others, 
to have a. Satisfaction of their Debts and Legacies, pure 
ſuant to the Will of old Robert. 
The Defendant Mary- Anne Howard ſors out the inden⸗ 
tures of the gth and 10th of July 1698, and inſiſts in 
Behalf of Winifred her Daughter, that the Remainder of 
all chat was thereby limited to Robert the Father for 99 
Years, with Remainder to his Right Heirs, veſted in 
Winifred her Daughter, as Heir to William her Brother, 
as a Contingent Remainder by Purchaſe, and ſo not 
ſubje& to Nobert the Father's, Diſpoſal by Will; and 
whether they were, or how many, and e of a | 
were ſo ed, was the 5 e l- Sub. 
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be looked 


Robere the Father, was fo veſted'1 hin, a8 do be er ger 


Purchaſe; and was not Part of the old Uſe reſultiug to 


—̃ä "6 


"Hef, "Ao o-olie Lands —— _— 
ber Liks' with the laſt 


mainder thereof to his own 
Right Heirs, there wus little or no Queſtion made of it; 


but that it was the old Reverſion in Fer in him; and 


conſequently liable to be diſpoſad of, as he thought ft; 


but as to the other e ſor 99 Tears only, 
with ſuch Remainder to his Night Heirs; there was very 
ſolemn Arguments how far he had a 5 over it, 


= 


4,0 


and this was divided into three Pdints. $1 of IEF un 

oft Whether of eee es cmprifed- in the 
Deed c 167%, 
boden , at the Tunodf the 


*. 
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111 27 HE i bocert Nat «ſag 205 rims! meat. 
adh, Whether: of the Lands cumpriſed in that Deed 
of 1657 the Remainder to his den Right: Heirs, ſhould 
upon to be void, and cha old ber veſted 
in himſelf, and ſo: paſs by ha Wil. orb and 72 wide 


_ .zdly, Whether the Remainder to cha: Righe Heirs uf 


the Survivor of the {aid Robert and 
eſtroy'd by the Deeds of Leaſe and Releaſe: 


barred or deſt 
of g and 10 Fuly 1698, and the Fine thereupom levied 


£ his Wife, -of 


by Robert the Father, and Winifred" his Wife, as to be 


capable of being ſettled to the Uſes therein limited; and 
if fo, Whether the Remainder to the Night Heirs of 


to his Will. 0 "art D740 3:73 1 

As to the (firſt: Points it'was:argued: eee 
and Solicitor- General, and Mr. Lechmere,' that this Re- 
mainder to the Right Heirs of Robert the Father, was a 
Contingent Remainder, and veſted in his Right Heir by 


kinky and conſequently not liable to his Diſpoſition 
by Will, and therefore the Sulliritur - Oanaral ſuid, this 
Ae ene ae ee eee 
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and whereof he was eaſed in Fee in 
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1 n 


was no Diſ 


chaſe; but where the intixe Uſe Wan enpreſſy limited | 
ent at Him, during his Life; ſo that by no Paſſibility 
_ the 5 ns te can determine during 


not be Purchaſors; and the Reaſon they: conſtrued the 


old Uſe to continue in him for Life, was, becauſe it 


might happen, that all the Eſtates might determine 


during his Life, and then there would be no Perſon to 
take the Freehold whilſt! he lived, becauſe he could have 


no Heirs till after, his Death; and ſince it might hap- 
that all the Eſtates might determine, and he made 
/Diſpohtion: 
Uſe during: his Life dcutinued in him z and that upon 
Determination of the Intermediate Eſtates being united 
and conjoined with the Remainder to his 


bis Hoirs muſt take by — by Fur 


his Life, 
there the Remainder to his Right Heirs is | a good Re- 
manider, and they ſhall take by Purchaſe, and rot by 
Dobdent ; and he ſaid, this Difference was taken and 
agreed to by the Court in the Caſe of Nppin and Cſan, 


Mitford, and Pibas and Mitford were all cited; and here 
in che principal Caſe he has limited the Uſe during 
his Life to Truſtees, to ſupport Contingent Remainders, 
and ſo has diſpoſed of the old Uſe during his Life; and 
conſcquently there can be no old Uſe remaining in him 
to unite with the Remainder limited to his Right Heirs, 
and: then they ſhall take this Remainder as Heirs by 
Purchaſe and Mr. Lechmere ſaid, he having limited 
ſuch Eſtate to Truſtees during his Life, to 

n 
— ——— 
during his Life, Win 
3 = Truſtees, 


at all made of the old Uſe during | 
his Liſe; and therefore it ſtill continued in him, ns 
then the [Remainder to his -own Right Heirs; knit and 
conſolidated with that old Uſe, which he had not diſpoſed 
of for his Life, and conſequently his Right Heirs could 


. ——— the 


Right Heirs, 
made it one conſolidated Fee in himſclf, and by Conſe» 


4 M. 380, in which Caſe the Caſes: of Fenwick and 


art Con · 
his own. 
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to the 
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Tod inn whom he has by enpreſa L imitution given it 
during his Life and ſo having leſt no Uſe in himſelf 
during his Life, he hea a lth, of | Freehold to unite 
and conſolidate with the Remainder to his own Right | 
Heirs, and: conſequently they cannot take by Deſcent —_— 
from him, but ke as Purchaſors, and then Y. . _ - 

had no Power | -ſulgelX - this e RNA ee on | Ln 4 

| Legacies by | MFM GG 1 38 
As to the Land PIG Whether the F 40 

his oun Right Heiz of che Landa compriſed in gs 
Deed of 17, was à void Remainder, and veſted in 5 

himſelf as Part of the old Uſe, this they {aid} was a 
much ſtranger Point; for beſides that, the Limitatiun 
to himſelf. Þ. is but for 99 Vers, : as: the former Limita» 
tions were, the legal Eſtate of this Part of the Lande 

Was out in the Truſtee, and then there can be 
no Pretence of any reſulting! Uſe: to him (for: his Life, 
for n moved from him, the whole-Eſtate' bein n | 

the Truſtee, and paſſed from him to the 1everal'U 13 

and therefore he being a Stranger, might well limit the 

Remainder. to the Right Heirs of old Roben ſo a tc 

make them capable of taking by Purchaſe, - {ince there 

could be no Uſe remaining in him after the Settlement, 

when he had none before. ie, Io 190] 

It was" likewiſe urged ſtrongly, that for another Ren- 
fon the Right Heirs war be Purchaſors of this Part of 
the Eſtate; for by the Deed of 1677, the Uſe was limited 
to him but for Life only; and after his Death, to ſuch 

Uſes, Intents, and Purpoſes, as. he ſhould: direct or 

appoint z and for want of ſuch Appointment, to his own 

Right Heirs; ſo that he had Time during his whole 

Life to make ſuch Appointment, and conſequentiy the 

3 n the Truſtees 

ply ſuch Appointment: ; then he having 

2m — — 

—— the Settlement of 1698, be- 

eee for ſuppoſe he ſhould | afterwards 

made an Appointment * to his mens this 
muf 


I 2 esd 


"Da Tobe 7 Rn 1272 


| 7 i taken Place of the settlement, and ed 
all thoſe Lſes, as: to this part of the Land, betauſe he 
had Power during his whole Life, to make chat Appoint- 
ment, and conſequently during his whole Life the Eſtate 
muſt continue in the Truſters, to anſwer and ſuppiy 

r and ſo 10 C0. 85, expreſs in Point. AHF bt 
- They'\urged further, that this very Settlement of 


| 1698, was an actual Appointment in Purſuancefhis 


Power, for the Heir of the ſurviving Truſtee! was a 
Party to it, and joinsin the conveying thoſe very Lands ; 
and, tis laid, to be by the Direction A 
of Nobert Homard the Father, who had ſuch Power of 


appointing; and therefore it can be taken to be no other 


tment in Purſuance of his PoW r; and 
in the Truſtecs, to ſupply and 


than an A 
then the Eſtate lodging 
anſwer ſuch Appointm 
mainder to his oιn Right Heirs, they muſt take by Vir- 
tue of the Appointment, and conſequentiy muſt take as 
Purchaſors, becauſe the Eſtate was lodged in Truſtees to 
anſwer ſuch Appointment, and the Father had nothing 
but the bare Power of appointing the Uſes, and ſo can 
never derive an Eſlate by Deſcent to his Heirs, when he 
had no Fee nor legal Eſtate in himſelf; but u bare 
Power of appointing the Ulſcs, which muſt after draw 
out the Boſlcſhon' m the Truſtees —_— to e 
de. 1 Ses nel 
As * t eine it was arined,: char te Re- 


ent, when he limits the dal Re- 


* 


Sales, of Winifred's Inheritance limited to the Right 
Heirs of her and Robert her Husband, was a Contingent | 


Remainder; and Robert the Father being the Survivor, 
the lame. veſted i in his Right Heirs by Purchaſe, and con- 
_— not ſubject to his Diſpolion| by Will; and 
they inſiſted, that the Fine levy'd by Rabert the Father 
oa Winifred his Wife, in 1698, had not barred or de- 
ſtroy d this Contingent Remainder, becauſe of the inter- 
jate Eſtate Tail to Robert the 8on, which was ſuf- 
e to preſerve i * and, —_—_ . only as a 
. nn a ee £16 FP "Grant 
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any Ways touch or affect this Remainder, ©: 151 


Ow e e eee e ee Ha, 


; Serjeant Pratt, and Sir Peter King, 28 to the firſt: Point; 


that this was within the Reaſon of the Caſes of Fenwick 


and Mitford, and Pibus and Mitford, and that here was a 


reſulting Uſe" to him during his Life, becauſe it might 
might determine 


happen, that all intermediate Eſtates 
before his Death; for ſuppoſe the Trakiees- during his 
Life, to ſuppo 
feit their Eſtate; and all the other Eſtates, determine, 
what then would become of the Freehold during his 
Life, for his Heirs could not have it; and: therefore he 
himſelf muſt have it, ab part 
poſed of, which being conjoined with the laſt Limi- 
tation to his Right Heirs, will make an entire Fee in 
bimſelf, and conſequently his 
Purchaſors, no more than if d 3 
tion at allof the Feel! + 1 $1.90. 33. 
As to the ſecond Point, it was Prog 1 That t. 


laſt Limitation in the Deed of 16797, being to the 


Truſtees and their Heirs; in Truſt for Rabert and his 
Heirs, was executed to him in Poſſeſſion, as abſolutely 
as if it had been ſaid to the Uſe: of him and his Heirs ; 


for the Statute makes no Difference between an Uſe 


and a Truſt, but mentions them both 
and this, upon reaing the Deals cen to bo given up 


52 clear Point. LINA 4 

2aly, Admitting it ſhould not be 45 but chat the 
legal Eſtate continued in the Truſtee 3 yet in a Court 
of Equity it muſt be locked as if he himſelf had 
been in actual Poſſeſſion, and r ſuch Settlement; 
for that a Truſt in this Court was guided by the lame 
Rules, and capable of the ſame Limitations as the Poſſeſ- 


ſion was at Law, and no Manner of n be» 


twirt these tn 

zaly, That till an A 
Ule of . his Heirs, and an Appointment was 
„%%% 
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rt the Contingent Remainders, ſhould for- 


af the old Uſe undiſ - 


Right Heirs cannot be 
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always wanting till it was made, and then he bad 850 
Power to diſpoſe of and ſettle: the Remainder of thoſe 
Lands to the Uſes in the Marriage Settlement, | becauſe 
there was no Appointment- thereof before, and: conſe- 
== quently nothing to Nader him from IL e therebf, 
| | as he thought fit. 
5 4thly, Admitting this: Sertlemen fe 1698 mould he 
| to be an Appointment purſuant” to his Power; 
yet it was only a partial 75 and made no Diſpoſition 
of the whole Uſe during his Life; for if the Truſtees 
to ſupport Contingent Remainders ſhould forfeit their 
* or have joined with thoſe in Remainder in con- 
their Eſtate, and then all the intermediate Eſtates 
etermined, here would have remained an indiſ- 
poſed Uſe: during his Life; for of that he bas made 
no Appointment, and then that being united with the 
laſt Limitation to his Right Heirs, makes an intire Fee 
in himſelf, and conſequently his Heirs muſt haue taken 
it b Deſcent, and not by Purchaſe, and then he had 
6 Power over it, and the N. * W 1 * 
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As to the third Point, it was argued, char-this:Bibe 
bs che Husband and Wife in 1698, deſtroy d or gave 


away the Remainder to the Right Heirs of aha Survivor 
of them, becauſe they both joined in it; and in 4. 
banys Caſe, 1 Co. it is ſaid, that a Feoffment deſtroys 
all Rights, all Titles, all poſſibilities, both preſent and 
future; and if a Feoffment has that Force, 3 more 
has a Fine, which is of ſo much a higher Nature. 
2dly, That this Fine eſtops the Heir to claim this 
Eſtate * the Fine of his Anceſtor, he cannot ſay, 
Purtes Finis, Qc. but is thereby totally barred and 
eſtopped from claiming it. 
zaly, That this was no Contingent Remainder, or if 
it was, yet Robert the Husband ſurviving, the Contin- 
gency was then at an End, and his Heirs muſt take it; 
t he having an Eftate for Life therein, they could only 
take it by Deſcent, for then the — was veſted 
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BY n 


in him, and conſequently he had good Power to ſub- 
his Debts n 


ject it by his'\ Will to the 
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Caſe 256. | King verſus Withers. 


4. deviſes bis Els Cauſe came to be heard by Conſent, and 


ro his Son, upon opening the Caſe, appeared to be this: The 
his Debrs Defendant's Father, by his Will in Writing, duly atteſted, 
and Hegi deviſed to the Defendant (who was his Heir at Law) 
2500 — bis and to his Heirs, all his Lands, Tenements, and Here- 
che Age of. ditaments in the County Berks (except ſuch and ſuch 
flags prof. Parts thereof) charged and chargeable with the Sum of 
ded, thar i 00 J. to his Daughter (ſince married to the Plaintiff) 
 marryin the at her Age of 21 Years, or Marriage, which ſhould firſt 
one?" happen, and deviſed the excepted Lands in Truſt, to be 
without ner {old for the Payment of his Debts, provided if his ſaid 
Writing, Daughter ſhould marry in the Life Time of her Mother, 


then 50001. 8 


to ceaſe, and Without her Conſent firſt had in Writing, then 500 J. 
oe apj-Fay. Part of the ſaid 2500 J. ſhould ceaſe, and ſhould be 
mear of the. applied towards Payment of his Debts charged on the 
Daughter at. {aid excepted Lands; and appoints his Wife to, be 
marie wilt. Guardian of his Daughter, and makes her Executrix 
ge de and dies 
ſent, the whole Portion ſhall be raiſed, for it was veſted in her at the Time of the Marriage. 
The Daughter attains her Age of 21 Years, and after- 
wards, without the Conſent or Privity of her Mother, 
3 | intermarries 


*Y 


* 


1 * Te Contellancs « 


intetmarries wich the Plaintiff, who was a ST of 
ſome Eſtate, and called to the Bar, but had made no Settle- 
ment or Proviſion for his Wife ; and therefore the Deſen . 
dant the Heir at Law refuſed to raiſe or pay any Part of his 
Siſter's Portion, and inſiſted likewiſe, that by het Mar- 
riage, without her Mother's Conſent, 500 l. part of her 
Portion was become forfeired ; whereupon the Plaintiffs 
brought this Bill to have the whole Portion . and 
paid by a Sale of the Lands charged therewith. : 

For the Plamtiffs, jt was inſiſted, that upon the 
Daughter's, attaining her Age of 21 Years, the whole 
Portion became veſted in her, and that ſhe might then 
have demanded it; and, though ſhe afterwards married 
without her Mother's Conſent, yet that could not diveſt 

or bring back the Portion, whack was before veſted and 
ſertled as an Intereſt in her; for that Conſent in, of 
Reaſon could be. carried. no farther than, during her 
Minority, or until ſhe attained the Age of 21 — 
during which Time ſhe was appointed to be under the 
Tuition and Guardianſhip of her — and therefore 
ſo long it might be reaſonable to reſttain her from 

. ing without her Mother's Conſent, hut not after; 
and tho the Words are, if ſhe marries without her Mo» | 
ther's Conſent, during her Life; yet that muſt be taken 
only, if her Mother be living nt the Time ſuch Con- 
ſent was requiſite, that is, during her Minority, for, which 
Time ſhe was to be under her Mother's Guardianſhip 
but upon her attaining. her Age of 2 1 Years, the Power 
of 3 as Guardian ceaſed, and conſequently it 

was never intended to confine. her beyond, thar Time- to 
her Mother's Conſent in Marriage. 

That here 'was no Deviſe of the 500 L aver," and 
therefore it muſt be taken to be only in Terrorem, ac 
| nA IR in Fry and Porters, 1 Vent. and 

aps” * Plaintiffs ought to have the whole 
ay raiſed by Sale of the Lands charged therewith, 
unleſs the Defendant n otherwiſe ene for che 


Payment thereof. | 4 
uu e on 


o 
7 
1 
_ 
4 
: * 


wer — 5 Mich. er | 


s impoſe» 


the — s Conſent requiſite during her Life; and to ſay, 


reſtrained her from marrying, without her Mother's 


On the other Side it was urged for the Defendant, | 
| chat Cajus eſt dare, ejus eſt diſponere, that a Man may 
what Terms ar Conditions he thinks fit in the 


of his Eftate, that here he has expreſly made 


that the whole Portion veſted in the Daughter upon her 
attaining her Age of 2 1 Years, is nothing to the Purpoſe; 
for tho it did, yet, without Queſtion, the Cotidition 

may bring it back again, as if a Feoffment in Fee be made 
upon Condition, here the Eſtate is veſted ; yet the breach 
of the Condition will fetch it back again out of the 
Feoffee; and when the Deviſor has, in expreſs Words, 


1 during her Life, you won't ſurely reject this 
on, and give her the whole Portion, without an 


— her ding the Terms of it; beſides, here 


1 over; for upon her Marriage without 1 
Mother's Conſent, the 500 J. is to go towards Pa 
of Debts, in Caſe of the other Part of the Te 


w 


Eſtate made liable thereto; and tho? there were no ſuch 
Deviſe over, yet the 300 J. is forfeited by her Violation 


of the Condition annexed to it; and fo it was held in 


the Caſe of Bennet and Lord Salishwry. 


Lord Keeper. This Portion did not veſt in the Daugh- 
ade for it is not given to her generally to be 
e ble at ſuch a Time; but tis given to her, 


at 2 An "of 21 Years, or Marriage 3 ſo that before 
that Time, no Intereſt or Right to it veſted in her; but 


here ſhe has attained the Age of 21 Tears; this is not 


- a Perſonal Legacy, but is to be raiſed out of Lands, 


and therefore __ have the ſame Conſideration as a 
Deviſe of the Lands would have. And I think the 


'- Rule, that where there is no Deviſe over, that the Con- 
dition ſhall be taken 


taken only in Tvrrorem, is a great deal roo 
wide, for here in Effet is no Deviſe over; for tho it 


be to go towards Payment of /Debts, yet here appears 


to be no Creditors concerned, none that are in Danger 
of - loling their Debts ; and therefore I ſhall conſider it 
2 
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it fande, upon the Condition itſelf; and T 8 — 


this Caſe the Pplainti muſt have her whole Portion, 


for the Teſtator has appointed two Times, Marriage, or 
21 Years, to entitle her to it, and which ſoever of them 


firſt happened, gave her a Right to demand it; and here 
ſhe has attained her Age * 21, and that ſingly gives 
her a Title to it; A if ſhe had married before that 


Age, ſhe muſt have had her Mother's Conſent, otherwiſe 
ſhe was to loſe 500 J. but when ſhe attains that Age, and 


marries after, her Title to the whole, which wascompleat 
by her attaining that Age, is not to be umpeached. after, 
by her Marriage without her Mother's Conſent ; for, as 
her Marriage with her Mother's Conſent, was. one Title, 
ſo her OE her Age of 2 1 Years,. was another, and 


which ſaever of them firſt happens, entitles her to her 


whole Portion; and ſhe having attained the Age of 21 


Years firſt, her Title to the Portion reſts wholly upon that; 
_ . and therefore there muſt be a Decree for Sale of ſo much 
Lands, as will be neceſſary for that Purpoſe, unleſs the 


Defendant will 2 ſecure the Payment of it; 
but the Money when raiſed muſt be brought before the 
Maſter, till the Plaintiff ſhall have _ ſome Settle- 


ment upon his Wife, for which Purpoſe, he is likewiſe 


to bring his Title Deeds before the Maſter, to ſee what 
Provifiea he can. make for her, ; 


Kim verſus Kitſon & al. c n 


Frs Kitſon, Coachmaker, being a Citizen and eee 


Freeman of London, and ſeiſed G5 a good Real Eſtate, L., thal 


not take b 


and alſo poſſeſſed of, and intitled to a conſiderable herHusband's 


Perſonal Eſtate, makes his Will the 2oth of Sept. 1711, z by 


and thereby deviſes to his Wife, Anne Kitſon, the Plaine ie Cutom, 


tiff, for her Life, all his Lands, Tenements, and Eftate declrd in 


whatſoever, at Ing ville - Green in the County of Surry; okay 


'v and after her Death, he deviſes the ſame to his Nephew 
Edward Kitſon. of Henley, and his Heirs for ever, and 


after ſeveral * and Bequeſts, he goes on, Item, As 


to 
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brought this Bill againſt him, and alſo 
| Edward Kitſon, Eligabeth | Kitſon, and ths reſt of the 


to the Houſe wherein I now dwell, together with all my 
Stock of Timber, and other Stock, Goods, Charttels, 
Debts, and Perſonal Eſtate whatſoever, and wbereſdever, 1 
give and deviſe to my ſaid Wife Anne Kitſon, for her 


Life, with Power for her to diſpoſe of 500 J. Part thereof, 


at her Death; and after her Death, I give and deviſe all 
2 ſaid Stock, Goods, Chattels, and ' Perſonal Eſtate, 

except the ſaid 500 l. to and amongſt my Siſter Elizabeth 
Kitſon, Elizabeth Thorp, and ſeveral others of the Defen- 


dants; he likewiſe gives to his Wife for her Life all his 
five Houſes in Hedge- Lane; and after her Death he 


gives the ſame to his ſaid Nephew Edward Kitſon, his 


Executors and Adminiftrators 3 and makes his ſaid Wife 


and Mr. Robins Executors, and dies. 
Mr. Robins alone proves the Will, and the Widow 
againſt the ſaid 


Reſiduary Legatees, and alſo againſt one Edward Kitſon, 
who was Heir at Law to the Teſtator, to eſtabliſh the 
Will, and to have the Lands and Eſtate of Inguille-Green 
quieted to her for Life, and likewiſe the five Houſes in 


Hedge · Lane, and likewiſe to have one Moiety of the 


Perſonal Eſtate, and her Widows Chamber, as her own 
for ever, by Virtue of the Cuſtom of London, as 2 


Freeman's Widow, there being no Children, and to have 


the other Moiety of the Perſonal Eſtate for Life, by 
Virtue of the Will, and the Power of diſpoſing of 5001. 


thereout at her Death. 


Ihe Defendant Robins anſwered, and ſubmitted to do 


as the Court ſhould direct. 


The other Defendants likewiſe h and inſiſted, | 
that the Plaintiff ought to make her Election to take 
either by the Cuſtom of London, or by Will, and not 
by both, and brought a Croſs Bill for that Purpoſe, and 
to have an Account; and as to Edward Kitſon, the Bill 
was, that in Caſe the Widow ſhould elect to take by the 
Cuſtom, that he might be let into the immediate Poſſeſ- 


ſion of the Eftate at Ingville-Green, and the five Houſes 


3 in 


& i Guia Cancell; 45 


in n chat, as to the reſt, in Caſe of 7" 
Election, e "rag rug he * of the Perſonal 
Eftate forthwith. Bas coats einde to Vite 

For the Widow: ad inſiſted, chat as to the EIlatg uf 
Inheritance at Ingville-Grien, ſhe had brought the Heir 
at Law before the Court to eſtabliſh the Will againſt 
him, and alſo againſt the Deviſee in Remainder, and 
that there could be no Colour to take away her Eſtate 
for Life in that Part of the Eſtate, being expreſly and 
1 ally dorſet ro her or Liſe, and the . 


rr 
Teſtator muſt be ſuppoſed to know, that he was a Frees 
man, and that as ſuch he had no Power at all over a 
Moiety thereof; but that by his Death the ſame veſted 
in his Widow as her own for ever, and conſequently 
when he deviſed all his Perſonal Eſtate, that could be 
intended no more than he had a Power over, which was 
his own Moiety ; for as to the other Moiety, it was 
none of his to diſpoſe of, nor could he by his Will make 
better or worle his Wife's Title thereto ; therefore his 
Deviſe of all his 'Perfongk Blue: mult: bel end, all he 
propane yk — not what the Cuſtom 
of London had already given and conſequently ſhe 
muſt rake her own Moiery by the Cuſtom,” — 


by his Will. 
argined; that ha Plaintiff 


On the other Side it was 
was very unreaſonable in her Demands, that in this 
Court, wherever a Perſon had a Debt owing to him, and 
the Debtor by his Will gave any Thing which was <quis 
valent to, or more than the Debt, it had always been 
allowed to go in Diſcharge and Satisfaction of the Debt, 
much more in this Caſe of the Cuſtomary Part, which 
was in the Nature of a Debt, or Demand out of the 
Teſtator s Perſonal Eſtate; and therefore' when he gives 
her all his Perſonal Eſtate for Life, it muſt be ſuppoſed” 
i on OT 
a 
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by the-Cuſtom. of London; that 'tis plain in \this-Gaſe, 
that he intended her the Power of 'diſpaſing of 300 4. 
only of his Perſonal Eftate, and no mone, far he not 


only gives her no more to dipole of at her Death ; but 


when he comes to diſpoſe of the Reſidue, takes it up 
again, | Hays, all che reſt of amy Perſonal Eſtate, CK- 
cept the ſaid 300 J. I give and deviſe to the Defendants, 
ſo that it is plain he intended ſhe ſhould: have Power 


that 300 L on). 


Doubt, ſince the Caſes of Heron and Heron, where Sir 


And the'this Deviſe could not dehar or exclude her of 
her Cuſtomary Part, if ſhe thinks fit to ele it, yet ſhe 
ought not. bo take bath; and of this there can be no 


Fof. Heron had canton'd out his Real and Perſonal Eſtate 
amongſt his Wife and Children; and after his Death, 
my Lady Heron would have bad, not only what was ſo 
given her by her Husband, but alſo her Cuſtomaty Part 


as a Freeman's Widow; but was decreed by my Lord 


Chancellor Cowper to make her Election, and that ſhe 
not to claim both; there was likewiſe a Caſe 
cited between Lawrence and Lawrence to the ſame Eſſect. 
My Lord Necper was clearly of this Opinion, and 
pronounced his Decree accordingly; but held, that as to 


the Eſtate on Inguille-Green, that had no Dependance 


upon, or Relation to the Deviſe of the Perſonal Eſtate; 
but that notwithſtanding ſhe made her Election (as the did 


in Court, to take by the Cuſtom) yet that the Deviſe of 


Eſtate i 


that Eſtate to her continued good for Life ; tho it was 
urged” by Mr, Vernon and How, that upon her elecling 
to take by the Cuſtom, ſhe ought to have no Benefit at 
all of the Will; but that Edward Kitſon: the Deviles in 
Remainder ought to be let into the Poſſeſſion of that 


Bur his Lordſhip/held, otherwiſe ; and 8s to the five 


croed to come in with the reſt of the Perſonal Eſtate, 


and to be ſold, and the Money to be divided accor - 
. dingly; 
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2 the Caſe es | xpretly 
; the Widow for Like, — after 1 8 
Kinſon, Tae. with the ee 
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115 — Widow, | the — pe fo mr 
good, it ſeems ſo the Devide of thaſe Houſes tao, 
being expreſly deviſed to her before he came to the Re- 
duum, otherwiſe there is an Injury done to Edward Kitſon's 
Remainder therein; but this was not taken Notice of, 
or explained to the Court. 

There was another Point in this Caſe, which was 
this, Francis Kitſon about three Years ago purchaſed the 
Remainder of a Term for 1000 Years in an Eſtate at 
Egham, of one Booth, which Booth had a Decree of 
Forecloſure, againſt one Fane Reading, the Heir at Law, 
that upon Payment of 20 /. to be pur out by the Senior 
Maſter of the Court of < 

ſhould within ſix Months after ſhe came of Age, . 
and convey the Inheritance, and Equity of Redemption 
to Booth, his Heirs and Aſſigns, unleſs Cauſe within ſix 
Months after ſhe came of Age; this Term was aſſigned 
to the Defendant Robins, in Truft for Mr. Kitſon, — at- 
tend the Inheritance when it ſhould be convey'd ; but 
the 20 /. was never paid, and no Conveyance as yet 
made of the Inheritance ; and whether this ſhould be 
looked upon as Real or Perforial Eſtate, was ſubmitted 
to the Court, and held, that by Reaſon of the Decree, 
and a Covenant from Booth for that Purpoſe, it muſt be 
deemed to be an Eſtate of Inheritance, and the Widow 
muſt have it for Life ; and ſhe to pay one third Part of 
the 20 L and Edward Kitſon the Deviſce in Remainder, 
two Thirds, with Intereſt proportionably, from the Time 


it * to have been paid, Booth being become * 
After 
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common „ to the firlt and other Sons, -: 
Term was limited to Truſters for 00 F in Truſt, ws 
upon Failure of Iſſue Male, to = with all CONVENIENT $5. 5 
Speed, out of the Rents and Profits, or by Ane ES * 4 
Sale, 3000 L for Daughters Portions, j more than one zooo!. | for 
to be cqually divided between them; and if only one, 

the. to have the whole 3000 J and to be paid. to ſi 1 
Daughter or Daughters, at their reſpective Apes of 18 The Faher | 
Years, or Days of Marriage, which ſhould firſt happen, we, de leaving 
after the Death of the Father or Mother; they have Bun Daughters 
Iſſue two Daughters only, and no Son, and the Father 2. — . 
by his Will taking Notice of this Proviſion for, his the Father 
Daughters, deviſes to them 500 L apiece more, to be ar yr 
Paid at the {ame Time as their original Portions were 7h Wet 


payable; but in Caſe either of them died before the Age of Age, and 
18 3 then the additional Portions of 500 1. = — 


4 * to both was to ceaſe: The Father and Mot Vill goo. 

mw ebe ne Ji Fo. und both no 

. ware pur 11, a marr, 
Time 


and being of the Age of 20: Held on her Bill, that ſhe muſt have Forney ng. 
her Father's Dearh, "ill ul the Portion became due, and from thence Intereſt at 5 per Cent ull paid. 
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: > herited ; ard therefore, if 
be helped, this Court would do it; that her re the, Porn 


| — — 5 
"both die, the Daughters being then about 15 or 16 


Years of Age, the Plaintiff Intermarries with one of 
them, and ſhe being now aþqut 20 Years of Age, this 
Bill was brought —— the . Brother and 
Deviſee of 1 Hae with theſe was and 
an the! Te T% Portion 
Nai of che 1a bel. 
N Was inſiſted, 1 55 this was but reaſonable, in re- 
gard the Father and me dn before the Portion 
became payable, there was tenance provided for 
them in the mean Time, and it might have happened, 
that the Daughter might haye bern but two or three 
Years of Ape at the Death of their Father and Mother ; ; 
and if this Court in ſuch Caſe would not help them to 
a Maintenance, till their Portions became payable, they 
muſt Starve; that ae were Heirs at Law, and diſin- 


by any Oonſtr ion they can 


are directed to be raiſed with all convenient - and 
if -they had” been raiſed preſently after the ather and 


Mothers Death, the Brother and Deviſee could not com- 


S =» . * 


plain, for Bis Eltate was liable to the raiſing of them 


ly, then when the Portions are / raiſed, who is to 


have the Intereſt, for they have 2 . to do with it in 
cheir on Right; nor the Brother and 


iſee, for he has 
the Eftate, and no wrong js done to him; and therefore 
ſurel 55 Pack Caſe the Daughters themſelves would be 
entit a to it; ſon this Cale, tho they are now above 
18 Years of Ape, yet they ought to have Intereſt from 
the Time their Portions became raiſable. | 

On the other Side it was inſifted, that here was no 
Direction for Intereſt or adn till their Portions 


became payable; that this was the Agreement of the 
Parties at the Time of the Settlement, and could not be 


broke into; that if there had been no Portions at all 


provided for them, they might have had Reaſon to com- 


Plain, but could not. have been relieved ; that in this 


Cate, their Portions did not velt 'all 18, or Marriage, 
7 6 there 


een bang a pn that if either 1 before = : 
ye her Share ; and if both 
bole Portion was to ſink 
in the Inheritance; that it 1 = om whether 


Time, the Survivor was t 
died before that Time, 


botlf na 8015 of the 


ought not to be further chhrged. 

But my Lord Chancellor was of Opinion, that they 
ought to 4 either Intereſt or Maintenance from their 
Father's Death (he beittg ehe Sarbivor) and thought it 


much the ſame, whether it were called Intereſt or Main- 
tenance; that the Father never intended they fhouſd 
Starve till their Portions became _ and therefore 
what was xcalopalle for their 


ſent it to à Maſter to 


Maintenance from the 


ime of their Father's Death, 


and decreed the otiginal/Portions to b raiſed by Bale, @'c,. 
per Cent.” from their reſpective Ages 
of 18 Years, unleſs the Brother ſhould by Payment pte - 


with Intereſt at 5 J. 
vent ſuch Sale, and would allow but 5 l. per Cent. being 


pr, gu on Land, a *. rs to be Mor | 
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27 — a c HE [HY of Curie Portions =] 500 L. apiece by ; 


his Will were in lieu of Maintenance, and the Eſtate 


7 
3 
x 
; 
N 
1 i 
2 
A | 
"1 q | 
82 1 
5 I 
% 4 
& y . 
e2 4 
4 0 
*J A 
+ l if 
1 | 
C 
-o X 
- ul 5 4 
4 - 4h 
Ul 
1 1 
y %Y 
2 i 
| 
| | 
i 
I, | ; 
: A 
| ; 
; 75 
. Z 
1 
1 


| 
1 
IF 
| 
> 
. 5 1 
1 
1 Y 


gr ren re —_ 


— —-ͤ 


_—— —— — 


—— — — 


* } - , a . . 
a *' ww 4 . ” N . i 
F j * £ 1 - 2 4 
9 Ss &-.+ 4 : = by 1 + 4 * . N 3 L 
p - > f q 
* - * 3 Py 
"F 5 12 F ; 5 £3» 4 " ' t 
© . 4 - " 5 ww » 1 
11 WE. 4 #2 6 = 1% © * ' , - 
MES - 
, 0 * 
£33 3 "a p 
: 14 g N þ 
A * we I 
Ter . S. 
; 7 
. 
* 4 o 
7 * 4 1 4 w 
*_- 4 


In n Caerliati 


| Gale 259.) ps Lorffes verſus Leven & a; 


Where b. N chis Caſe the Queſtion was, Whether the Plain: 

deemed vo- tiffs, who were Creditors of one Eyton, ſhould have 

lunar) and the Beneßt of a Bond for Payment of 1 500 J. entred 
againſt Cie. into by one Bayly to Eyron, or if the ſaid Bond ſhould 
be looked upon to be voluntary and fraudulent, as 
againſt the Creditors of Bayly, who were Defendants ; ; 

and they to be accordingly firſt ſatisfy d out of Bayly's 

Aſſets, they being Creditors only by ſimple Contract, 

and as to that, the Caſe appeared to be thus. 

One Maſon a Vintner, and Freeman of London, made 
his Will about 24 Years ſince, and thereby deviſed one 
third Part of his Perſonal Eſtate to Letitia his Wife, and 
the other two Thirds to his Children, and died, leaving 
only two Daughters, Letitia and another, who after- 
wards died Inteftate and unmarried. Letitia the Widow 
afterwards intermarried with Bayly, who was a Vintner 
likewiſe ; and the Widow, as well before Marriage, as 
ſhe and her Husband after Marriage continued to em- 
ploy the whole Stock left by Maſon in carrying on of 
their Trade, without making any Diſtribution or Diviſion 


to the Children. | 


2 Curia Concellarie. hy 
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appearing to be ſhore of 12 ny 
pected, 358 agreed to make up her Fortune the Sum 
of 4000 J. — there was no Writing or Memorandum 
of it under Hand; but"Bayly did afterwards pay all but 
1500 L of the Fortune“ on. 
About four Vears after the Marriage, nah makes his h 
Will, and at the ſame Time prepares a Bond to Eyrow of 
30001.” conditioned for the tof 1500. 70 bin 
at ſuch a Time; and then'ſends'for Eyton, and his Wife 
ſhows them the Bond and Will, whereby he had likewiſe 
iven them a Legacy, but never delivers the Bond to 
ton, or his Wife, but kept it in his own Cuſtody; and 
Bayly ſome Time after dying ſuddenly, this Bond was 
delivered over to one Owen, who was à Defendant, to be 
kept by him as an indifferent Perſon, till it ſhould ap- 
rn how Things were like to go. Bayl dying confideras 
indebted, his Executors renounced, and Adminiftra- 

Gon with the Will annexed, was granted to the Defen- 
dant Lewes, as Principal Creditor for about 2000 J. by 
biniple Contmdt; and 5% was likewiſe" indebted to 
ſeveral others by Simple Contract; afterwards Eytoi 
becomes a Bankrupt, 'and this Bond of ' 1506 J. was 
aſſigned by the Commilkonere to the Plaintiffs, who wete 
his Creditors ; ſo this Bill was brought to have the Bond 
delivered to the Plaintiffs, and to have an Account of 

Baylys Perſonal Eſtate, and Satisfaction thereout for the 
Tad 1000 J. ſeveral Proofs' were read on the Plaintiffs | 
— to prove the due Execution of the Bond; and 

that ſeemed to be out of all doubt, non and his Wife 
likewiſe examined 5 Witneſſes, by Order of the 
Court, dd, * bop 
the Agrerment by Bos, to be. to 1 9 8195 4060 
for the Wiss Fordert, ! 
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On the other Side it was proved, that if this 1500 /. 
ſhould be taken out of Baylys: Aſſets, there would not 
be enough to pay above 46 d. in the Pound to his 
Creditors, ſo the only Queſtion Wat, WBO ſhould have 
the Preferene gg ũ 7 Art sggg nüt gl be 
But another Queſtion was, made, , Whether the dead 
Daughter's Portion ſhould ſurvive wholly to the other 
Daughter, or be diſtributed between her and her Mother 
according to the Statute, and as to this a, Difference was 
taken and agreed by the Court, that as to the Orphanage 
London the Survivor ſhould have the whole, even after a 
Diviſion and Partition made between them; but as to the 
Teſtator's Part deviſed to them; that was under the Di- 
reclion of the Statute as a Legacy, and muſt be diſtri- 
buted between the Mother and e Daughter ac- 
And as to the other Point, the Court was of Opinion, 
that this Bond was to be looked upon as voluntary againſt 
the Creditors of Bayly; but my Lord ſaid, that the 
Agreement to pay or ſecure 4000 4. in Conſideration of 
the Marriage, though it were only by Parol, and by 
Conſequence not binding within the Statute of Frauds 
and Perjuries, yet it was binding in Conſcience ;| and 
therefore ſo far as Bayly afterwards executed that Con- 
tract, by Payment of Part of the Money agreed upon, 
it was an effectual Performance, and not to be {et afide 
in a Court of Equity, and he never, would call that 
fraudulent which was juſt ; but as to the 1500 J. Bond, 
you cannot tack that to the Parol Agreement, ſo as to 
make it any Evidence in Writing of that Agreement, or 
as a Performance of it, for that appears to have been 
given four Years after, and without any Application of 
Eyron or his Wife; beſides, if it had been intended to be 
in Execution of the former Agreement, tis natural to 
conclude it would have been immediately delivered over 
to the Obligee, or his Wife, which here it was not; but 
- Bayh the Obligor always kept it by him, it was _ 
0 = - the 
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In * Gama Cancellaris. Do 


—— 


the ſame Time with his Wall, ſhown to them at t the _ 


Time with his Will, and after his Death found with his 
Will; and therefore he could take it no otherwiſe than 
in the Nature of a 
fore decreed an Account to be taken of Bayly's Perſonal 
Eſtate, and chat to be applied in the firſt Place towatds 
Payment of his own Creditors,” and if any Suyplus re- 
mained, the Plaintiffs were to come in for a Satisfaction 
of their Bond in the next Place before the Legatees of 
Bayly, and Coſts on all Sides to come out of Bayly's Per- 
ſonal Eſtate, he being the Occaſion of this Suit ; but the 
Plaintiffs-thought rf would be no Surplus at all; and 
therefore delired a farther Day to conſider whether they 
would not chooſe to have their Bill diſmiſs'd, rather than 
enter into the Account, and my Lord Chancellor gave 


them Time e! eq p contra i it. = 
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Caſe 260. | Symon on YR Twee 
im N this Caſe the Court declared, and th Council 
Decree a Spe- 2 likewiſe, that if a Man brings a Bill for a 
ton of a Fr Speci ich Performance of a Parol Argument, ſetting forth 
ment, ir be the be Subſtance of it in his Bill, and the Defendant by his 


fer = ry Anſwer confeſſes the Agreement, that the Court may 
coneſle by in ſuch Caſe decree an Execution thereof, notwithſtand- 
Anvver. ing the Statute of Frauds and Perjuries, becauſe the De- 
fendant confeſſing the Agreement, there can be no 
Danger of Perjury from contrariety of Evidence, which 
was the only Miſchief that Statute intended to — 
But in the principal Caſe the Defendant had not, 
his Anſwer, confeſſed the Agreement charged in the al 
which was only by Parol, to ſettle ſome Lands and 
Houſes on the Plaintiff, in Conſideration of his marry- 
ing the Defendant's Daughter, and therefore the Bill was 
6 Wer and it was ſaid, in all Caſes where the Court had 
decreed aSpecifick Execution of a Parol Agreement, yet the 
fame had been ſupported and made out by Letters in 
Writing, and the particular Terms ſtipulated therein as a 
Foundation for their Decree, otherwiſe the Court would 
never carry ſuch an Agreement into Execution. 
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WEEE Flaintiff was Aflignea gf a; Commis 
N Bankruptcy iſſued our agzinſt one. N 
was a S Payer; Makety and bag: contragled,, With. 
not having ready Money to pay for 
to make him à Mortgage of an E 
Poſſeſſon, by Way of Security for the Monęy, and 
Order thereunto left with the Defendant the 1'ule Dec 
to get the Aſſignment drawn; the Defendant carried the 
Deeds to an Attorney, to look into the Title, and draw 
the Aſſignment, and the Attorney kept them by him for 
ſome Time, and then died, without having drawn the 
Mortgage; after which, the Defendant carried the Deeds 
to a Scrivener for the ſame Purpoſe ; but before the 
the Aſhgnment was perfected, the Plaintiff became a 
Bankrupt. _ . 1 3 
And now the Plaintiff, Aſſignee of the Commiſſion, 


1 this Bill to have the Deeds delivered up, that ſo 


the Eflate might be ſold for Satisfaction of the Creditors, 

The Defendant inſiſted on the Matters aforeſaid, and 
his Council urged, that this was more than a Pledge 
of the Writing, that an Aſſignment was intended to have 
been made; and if it had been made, this Court would not 
have taken it from him, without Payment of the Money ; 
that its not being made was an Accident, occaſioned by 
the Death of the Attorney, and this Court often relieves 
Accidents ; and therefore the Plaintiff ought not to have 
the Deed without Payment of the Money. . 

But the Court decreed the Deeds to be brought before 
the Maſter, ard to be delivered by Schedule to the Plain- 
tiff; but, Note, No Reaſon was given for this Decree. 


AAAS a Andrews 


376 De Term. & Mich. 1713. 


Andrews verſus Cradock. 


Caſe 262. 

Any regen IN this Caſe it was ſaid by Council, and agreed to by 
eo as, e Court, that any one may bring a Bill as * 

alete hl Amy to an Infant without his Conſent, becauſe it is at 


of an Infant, his Peril that brings it to be anſwerable for the Event; 
die Name of but” none can bring a Bill in the Name of a Feme 
a Fen ee Covert, as her Prochein Amy, without her Conſent; and 


vert without 


her Conſent. jf ſuch Bill be 1 upon her Aﬀadavit cr” the Marer 
| it will be diſmiſs d. 
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8 b den ene 


India Company to go as Preſident to the Bay of a, Com. 
Bengall, and to tranſact and manage all the Affairs of paz 10 g0 a3 


the Company, there does, by Articles dated 16th of Jan, ei, and 


enters into 


1698, for himſelf, his Executors and Adminiſtrators, à Bond ef 
covenant and agree with the Company, and their Suc- 2 Fg 


ceſſors, to depart with the firſt Ship that ſhould ſet Sail Perkotmance 


Articles ; 


for that Place; and after his Arrival there, he would bur before bs 
faithfully, and to the utmoſt of his Skill and Power made 2 gn. 
tranſact and manage all Things in Relation to the Com- temevr of 


pany, for their Benefit and Advantage, and would not aud among 
| other Things 


- imbezil, miſemploy, or convert any of the Goods, or je declared 


Effects of the ſaid Company to his own Uſe, with ſe- "by Fruit of 


K ee a Term of 
veral other Covenants relating to his Fidelity and good 1-00 Years 
. . 0 oy 0 to be for the 
Behaviour in the ſaid Employment; and at the ſame ang of 


Time Sir Edward Littleton with Sir Strenſbam Maſters and $20.” for 


Mr. Shepherd as his Sureties, became jointly and ſeverally 9 


ried J. S. a 
| Perfor- 8 

| 7 oH, 6 | l 2 700 l. per 

Ann. who before the Marriage was adviſed by Connell, that the Portion was ſufficiently ſecured, 


bound in a Bond of 2000 J. Penalty, conditioned for wards ur- 


and who, afterwards on her Death, had on her qu eee 400 J. on her Funeral, 5 never 
t 


made any Settlement on her. After A. embezils and Stock of the Company, to a con- 


iderable Value, yer they cangot break through this Proviſion, ſo as to make it voluntary and 


ent as to them. 


bis Voyage, by Leęaſe 


— 


e Termno Paſcha, 1 


4 % „ 


others, bound themſelves, their Heirs, Executors, and 
Adminiſtrators. 1 
Afterwards Sir Edward Littleton being to proceed on 
| Releaſe the 2 1ſt of Nauuary 
>, Nel e off Truſtres, and their = 
to ſtyerał Ufes, and among the reff carves ont a Term 
of 1000 Years, and this was declared to be upon Truſt, 
that the Truſtees ſhould raife th Sum of 5000 J. as a 


7 


1798; fer all big 


Portion for his Daughter Fane, to be paid within three 


| aw 


| _ Maſter, and the Eaſt-India Company from Time to Time, 


Months after her Marriage ; -agd likewiſe a Provifion for 


the Payment of hs Debts, and ſoon after ſet  6ut for 


Bengall ; during the Time of his abode there, he ma- 
naged the Affairs of the Company, and had generally 
two or three Hundred Thouſand Pounds of their Money 


in his Hands. ae #1115 VIIBGi9.) I}. -N. \ 


Mr. Clavel the Defendant, to whom Sir Edward had 


recommended the Care of his Daughter, ſome Time after 


Sit Edward's Departure makes his Application to her in 
Way of Marriage, and ſhe having the Copy of her 


Father's Settlement in her Hands, delivers it to Mr. Clavel, 
who went to Counſel to adviſe upon it, and being ad- 
viſed, that the Portion of 5000 J. was ſufficiently ſe- 


cured by that Settlement, Mr. Clavel and the young 
Lady ſoon after married, but no Settlement was made 
upon the Marriage, tho it was proved that Mr, Clavel 
had an Eſtate of Inheritance of about 700 l. per Ann. 
and a Perſonal Eſtate of conſiderable Value. Some Time 
after the Marriage, Mrs. Clavel died without Iſſue; and 
it being her Deſire, ſhe was buried amongſt her own 


Anceſtors at a great Diſtance, which ' colt Mr. Clavel 
about 400 J. 


After her Death, Mr. Clavel, her Husband took out 
Adminiſtration-to her, and brought his Bill in this Court 
againſt the Truſtees, and had a Decree for Sale of the 
-1000 Years; and for raiſing and paying the 5000 1. 
Portion, ſeveral Purchaſors bid for the Eftate before the 
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upon Application to the Court, obtained Interlocutory 
Orders to put off the Sale, upon Pretence of bringing in 
better Purchaſors: The Reaſon of which was, that Sir 
Edward Littleton had imbezilled, or miſemploy d Goods 
and Effects of the Company, to the Amount of 26000 1. 
and ſo had forfeited his Articles and Bond, and made 
himſelf liable to ſatisfy the Company that Demand; 
and the Company had before that Time, by their Agents 
and Factors in Bengal, ſeiſed all the Books, Papers, and 
Effects of Sir Edward, and taken him into Cuſtody, where 
he died; and therefore the Company conceiving themſelves 
intereſted in this Eſtate, obtained the Orders before men- 
tioned for putting off the Sale; and now at laſt brought 
this Bill againſt Mr. Clavel, the Truſtees, and ſeveral 
others, to have an Account of the Real and Perſonal Eſtate 
of dir Edward, and that the ſame may, in the firſt Place, 
be ſubjected to the making good of their Demands. 
For the Company it was inſiſted, that this Settlement 
for raiſing 5000 J. for the Daughter, was meerly volun- 
tary and fraudulent; that altho' all voluntary Settlements 
were not fraudulent, yet this was apparently ſo, being 
made fo immediately after the Articles and Bond given 
to the Company; that it muſt be intended this Settle- 
ment was made and prepared at the ſame Time, tho 
made to bear date five or {ix Days after ; that it was to 
take away or load that which was to be the Fund, for 
making good any Embezilments or Miſapplications of 
the Company's Money or Effects; that the Company 
were Real Creditors for a very great Sum of Money, and 
prior in Time to the Settlement for the Daughter; that 


5 the Settlement was purely voluntary; and beſides, the 


Daughter was ſince dead without Iſſue, and no Settle- 


ment had been made upon her; and therefore it was 


hoped, this voluntary ſubſequent Settlement, made in Fraud 
of the prior Agreement and Articles with the Company, 
ſhould not prevail. on atlenaut 

On the other Side it was urged, that the Articles 
bound only the Executors and Adminiſtrators of Sir 
| | Bbbbb Edward 


* 
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Edward Littleton; that bis Heirs were not named in it, 
and conſequently his Real Eſtate not affected by thoſe 
Articles, that indeed the Bond had expreſly charged his 
Heirs as well as his Brecutors and Adminiſtrators; but 
then that could bring a Lien upon the Real Eſtate, no 
15 further then the Penalty of the Bond went, which was 
e but for 2000 J. that there was no Pretence in the World 
to call this Settlement fraudulent ; for tho it was volun- 
tary, yet it was made upon very juſt and good Reaſon, 
that Sir Edward was going a very long and dangerous 
Voyage, and in all Probability would never return again ; 
that having only one Daughter, it was fit he ſhould fer 
his Houſe in Order, and make ſome Proviſion for her 
before he went; that it appeared not to be fraudulent, 
in Regard he expreſſy provided for the Payment of his 
Debts ; that this to the Eaft- India Company was at that 
Time no Debt at all, nor is any Preſumption to be 
allowed that he would become ſo indebted, in Order to 
defeat this Settlement; that admitting the Settlement 
was voluntary at firſt, yet by an Act. ex poſt Facto, ſuch 
voluntary Settlement may become good, and ſo it was in 
this Caſe; that Mr. Clavel was drawn in and invited by 
this Settlement to marry the young Lady; that he ad- 
viſed with Council before-hand upon it, and was told it 
- was an effectual Proviſion for 5000 /. Portion; that in 
Dr. Hart's Caſe in this Court, and affirmed in the Houſe 
of Peers, a Letter from the Father promiſing to give his 
Daughter 1500 J. Portion, was held to be ſufficient, not 
only to exempt it out of the Statute of Frauds and Per- 
juries, but was held likewiſe obligatory upon the Father 
to perform it, becauſe the Perſon was thereby drawn in 
and invited to warry the Daughter; that in our Caſe 
Mr. Clavell, tho he had made no Settlement, yet had a 
very good Eſtate, of which ſhe would have been dowable 
if ſhe had lived, and he has expended 400 J. on her 
Funeral to comply with her Requeſt ;/ that if this Set- 
tlement were voluntary in its Creation, yet being the 
Motive and Inducement to Mr. Clavell to marry _- 
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als r now malle it valuable, and therckae it "was 
pray d they might have the Benefit of * eV and 
the Sale go on to the beſt Bidder. 

| Lord Chancellor. I think the Settlement was a „ 2en 
ſonable, pruden t, and honeſt Proviſion, and no Cr 
of Fraud in it; the Articles do not bind the Real Eſtate 

at all, but the Bond only, ſo far as the Penalty goes, 

which | is but 2000 l. therefore let an Account be kts 
of the Perſonal Eſtate of Sir Edwaiid Littleton; and what 
of his Goods and BffeQs came to the Company upon 
their Seiſure, and if that falls ſhort of the 2000 1. the 
Deficiency muſt be made good, in the firſt Place, out of 

the Sale * thoſe Lands; prior to the Defendant Clavel?'s 
Demands; and till that e taken, let 2000 l. f 
the Purchaſe · Money be brought before the Maſter, and 
placed out at D to abide the Event of that Ac- | 
count, and the Reſidue be applied towards Mr; Clavell's 
Demand of 50001. and all the Parties muſt join in the 

Sale, and reſerve the Conſideration of Colt tl the Ac- 


count taken, 


Boutell verſus Mobun, Tilden) & af m 264. 


HE Plaintiff's Bill was to have an Account of "a What ſhall be 
Perſonal Eſtate of Anne Mobun the Defendant's [maria 
Teſtatrix, and a Satisfaction thereout of the Sum of 8 
400 J. and likewiſe to have an Account of the Rente Lr. 
and Pofits of the Eſtate in Queſtion, from the Death of 
the ſaid Anne Mohun, and upon the Defendants Anſwers 
and Proofs read in the Cauſe, the Caſe appeared to be 
in Subſtance this: 
Anne Birch, the Plaintiff's Grandmother, and Mother 
of the ſaid Anne Mohun, being ſeiſed in Fee of the Eſtate 


in Queſtion, and poſſeſſed likewiſe of a Perſonal Eſtate, to | 3 


the Value of about 20001. died Inteſtate ſeveral Years ſince; 

after whoſe Death the Real Eſtate came likewiſe equally 8 
between them, as next of Kin: The Plaintiff ſome Time „ 
after being — infirm, and intending to go v_— _”, 
þe 
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pellier for the Recovery of her Health, releaſes und 
conveys her Moiety of the Eſtate in Queſtion to her 


Aunt, and her Heirs, in Conſideration of 400 J. ſecured 


to her by her Aunt's Bond; but having a great Confi- 
dence in her Aunt, ſhe leaves this Bond: with her on, 


and then goes to France. 
Afterwards Anne Mohun the Aunt, by Intent of 


Leaſe and Releaſe the 25th and 26th of March 1700, 


conveys the Eſtate in Queſtion to one Pepper, and his 


Heirs, to the Uſe of him, his Executors and Admini- 
ſtrators, for 99 Years, if the ſaid Anne Mobun and the 
Plaintiff Boutell, her Niece, or either of them, ſhould 


To long lire, Remainder to the Uſe of herſelf and her 
Heirs; and then declares the Truſt of the Term to be, 


that ſhe the ſaid Aune Mobun ſhould receive the Rents 


and Profits thereof, for ſo many Years of the Term as 


ſhe ſhould live: Then comes a Proviſo, that if the ſaid 


Anne Mohun, her Executors or Adminiſtrators: ſhould pay 


the Plaintiff the Sum of 400 l. then the ſaid Term was 


to ceaſe and be void, and the ſame 26th Day of March 


1700, the ſaid Anne Mohun made her Will, and thereby 
deviſes to the Plaintiff the Sum of 400 l. being the 


ſame Sum of 400 l. ſecured to her by Bond; and like- 
wiſe by tre of Releaſe, bearing even date herewith, 
as the Will expreſly deſcribed it to be; then aſter, by 
another Clauſe in the Will, ſhe hike the Eſtate in 
Queſtion to the Defendant Henry Mabun (who was her 
eldeſt Son and Heir) and the Heirs of his Body, after 


che Death of the faid Elizabeth Bourell (che Plaintiff) 


Vith Remainders over, and dies. 


The Defendant Henry Boutell enters, and ſuffers a 
Common Recovery of the Eſtate, and limits the Uſes 
to himſelf and his Heirs ; and now the Plaintiff brought 
her Bill to have Satisfaction of the 400 l. and Intereſt; 
and alſo an Account of the Rents and Profits of the ſaid 
Real Eſtate from the Death of her Aunt; and Henry 
Boutell brought likewiſe a Croſs Bill to be let into a 
Redemption of the Term, upon Payment of the 400 f 

ww and 
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- wal and Intereſt, | and the ſing le Queſtion v was, "Whether th the | 


a Plaintiff was to have this Eſtnts: for Life; Up! TR of 


that Clauſe meant no more than only to hende it a 


Security to her for the 400 J. and Intereſt: The Plaintiff 


read one Witneſs to prove, that her Aunt Zerbe ſhe 
| ſhould have that Eſtate for her Life. 

It was argued for her, that this Deviſe N Fe an 
Eſtate for Life by Implication, and-the Implication here 
was neceſſary, being deviſed to the Defendant, who was 
her Son and Heir; but that not to take Place till after 
the Plaintiff's Death; and conſequently the Plaintiff 
muſt have it during Life, becauſe no one elſe could, that 
the 99 Years Term was no Security of the 400 l. for 
that was determinable upon the Death of the Aunt and 


Niece; and if the Plaintiff, the Niece, had died before 


the Aunt, ſhe had no Manner of Benefit of that Term; 
that tho the Pyoviſo made it in the Nature of a Mortgage, 
and redeemable upon Payment of the 400 J. and Intereſt ; 

yet that was no abſolute compleat Security for the Money; 
that this Deviſe to her for Life could not be taken to be 


of the ſame Nature with the Term, or as a further Se- 


curity for the Money; becauſe ſhe had, in the firſt Part 


of her Will, expreſly deviſed the 4001. to the Plaintiff; 
and ſo had in a Manner paid or exonerated her Real Eſtate 
of that; and tho ſhe took Notice, that it was the ſame 
400 J. ſecured to her by Bond, and likewiſe by the 99 
Years Term, yet that was only to prevent her claiming 
two ſeveral Sums of 400 l. and therefore the Deviſe 
after of her Real Eſtate was abſolute and ind Geet 
and muſt give ber an n for dun by necelfity Ink 
plication. © 
On the other Side it was argued, that ahi Deviſe-th 
her by Implication could be intended only to be of the 
{ame Nature with the Term, or as à kind of further 
Security to her, for the Money ſecured thereby; that as 
the Term was redeemable on Payment of 400 l. and 
"— ſo this Eſtate by Implication muſt be of the 
; . ſame 
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ſame Nature too; that as ſhe had che Term for her 
Life, it was but natural when ſhe. came to diſpoſe of 
the Inheritance to ber Son, to give it him after the 
Plaintiff's Death, and proves only, that ſhe carried the 
ſame Intention throughout her Will; that the Plaintiff 


el CE Borat. AL tha ny aan Web 


taken from her till that was paid; that this Will was 

made the ſame Day with the Deed; and expreſly and 
to the 400 l. f mt by that Deed ; and therefore her 
giving the Eſtate to her gon after the Plaintiff's Death, 


- could only be intended, in Purſuance and Confimation 


of that Eftate the Plaintiff had before, which would 
have continued during her Life, and ſhews only that ſhe 
would not ſeem to do any Thing in e or Pre- 


judice of that Eſtate, 


And Mr. Gilbert argued, that even at Law the Books 
are, that the Implication in a Deviſe to diſinherit the 
Heir, muſt be a neceſſary Implication z that if the Deviſe 
bad been to the Plainti after the Death of a Stranger, 


this would not have carried it to the Plaintiff for Life, 


becauſe no neceſſary Implication, but that it might 
deſcend to the Heir at Law, in the mean Time; that 

upon the Circumſtances. of this Caſe, it might be rea · 
ſonably intended no other Eſtate than what ſhe had be- 


2 by the Term; that as that was for Life, it was 


and reaſonable not to give away the Eſtate, till 

0 her Death; that as the Term was redeemable, ſo 

muſt this Eſtate too, becauſe it might be intended no 

other; and therefore no ſuch neceſſary Implication of 

an abſolute Eſtate for Life, as is allowed of in the Books 
of Law to the Diſherifon of the Heir. 

My Lord Chancellor was of the ſame Opinion, and 


_ eſpecially for this laſt Reaſon, that here was no neceſ- 


ſary Implication ; and therefore decreed the Plaintiff her 
= J. and Intereſt, and diſmiſs d her Bill, as to the 


Account of the Rents and Profits, but without Cys ou 
| he Cen the bad to make ſuch Demand. 


Andrews 
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0 NE Valentine Duncombe, Brother of the late Sir Vir vil. 


revive 2 


Charles Duncombe (to whom the Defendant's Wife ad bring it. | 

was Bxecutrix)' gave a Promiſſory Note in 1688, payable e of. 
to one, or — and the Note had been handed from nations, 
one to another, till at laſt Valentine became a Bankrupt, by 
and went into France, and long after fix Years, and the 
Death of Valentine, ' Sir Charles his Executor recovering a 
Debt of 5 or 6000 J. which was due to his Brother, 
put out an Advertiſement in the Gazette, for all Perſons 
who had any Debts owing from his Brother, to come to 
him, and make them out, and they ſhould be paid; 
and the Plaintiff having this Note, had proſecuted for the 
Recovery of the Money after the Advertiſement, | but 
could never bring it to a Hearing till now, and now he 
had a Decree for 300 J. which was the Money due, b) 
the Note and Intereſt allowed from the Time of the Bill 
brought; tho! my Lord ſaid, this was in Naim of an 
Indebit. Aſſump. at Law. © 

And in this Caſo ir was held Aa char if denn 4 Dove 
has a Debt due to him by Note, or a Boo Debt, and in Aer. 
bas made no Demand of it for fix Lears, fo that he is er in « 


News Paper, 


| barred by the Statute of Limitations ; yet if the Debtor char all Debrs 
after the fix Years puts out an Advertiſement in the —_— 
Gazette, or any other News Paper, that all Perſons who 79,07," 
have any Debts owing to them from him, will apply to md by the 
ſuch a Place, that they ſhall be paid, this ( tho? it were 4 
— and therefore might be d ef legal ſub -: 
Debts only) yet amounts to ſuch an Acknowledgs 
ment go; that Deke: "ch was barred, as will revive the 
1 and bring it out of the Statute again. 

So if in that Caſe the Debtor had made his Will, and One who by 
directed, that all his Debts ſhould be paid, or made any that his Debts | 
Proviſion for the Payment of his Debts in general : This 22 0e raids 


A Sous revive 1 a en ms bring i it out of the Froviſion for 
| Statute, 


the Paymenc 
- _ 


vives a Debt barred by the Statute of Linkedin and makes his Me 15. 
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Statute, ſo that his Executors would be liable to the 
Payment of that Debt amongſt the reſt. 
A Promiſe to So if after the fix Years, the Debtor, upon Application 
pay « Debt, for that particular Debt, acknowledges and Promiſes Pay. 
r:d by the ment (for a bare Acknowledgment has been ruled not 
Limiarions, ſufficient) this revives the Debt, and brings it out of the 


ſuſhcient 10 Statute; becauſe, as the Note itſelf was at firſt but an 


Aſumpir, Evidence of the Debt, ſo that being barred, this Ac- 

acknow- knowledgment and Promiſe is a new Evidence of the 

1. Debt, and being proved, will maintain an Aſſumpſit for 

Recovery of it; and it was agreed, that a little Matter 

would bring a Debt out of the Statute, being to reſtore 
%% . nh ee 

e Point in this Caſe was, that after the Bill and 

Anſwer came in, and Replication filed, ſeveral Witneſſes 

were examined, and their Depoſitions taken, then the 

Plaintiff moved to withdraw his Replication, and took 

Exceptions to the Anſwer, and got a ſecond Anſwer, 

and then reply'd, and examined other Witneſſes, and 

now on the Hearing would read other Depoſitions; but 

the other Side inſiſting they could not be read, by Rea» - 

ſon the Replication was withdrawn, and ſo taken without 

any Replication, they were irregular, and ought! to be 

ſuppreſſed; and accordingly my Lord ordered they ſhould 

be ſuppreſſed; for that it was ſaid, they ſhould have ex- 

amined them anew after the ſecond Anſwer came in, 

and Replication filed, or have moved the Court to 

have had Liberty to Faake Ule of them at the Hearing. 

A third Point in this Caſe was, wherein the Court 

and Bar both agreed, that where Interrogatories are 

exhibited in the Examiner's Office, and Witneſſes exa- 

mined thereon; that either Party may, without Applica- 

tion to the Court, or Order for that Purpoſe, exhibit 

one or more Interrogatories, or a new ſet of Interroga- 


: 1 


tories, for further Examination of the ſame, or other 
Witneſſes; but where a Commiſſion is taken out for 
Examination of Witneſſes, there no new Interroga- 
tory, or ſet of Interrogatories can be exhibited, without 

| 2 8 i | Motion 
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Motion Ode of the Court; and — of the. 
Difference was ſaid to be, + becauſe! the Examiner is an 
Officer of Credit, and worn; and therefore preſumed 
to be impartial, and that he will not diſcluſe the Depo - 
ſitions to either Party; but the Commiſſioners are private 
Perſons not ſworn, and are called Plaintiffs Commiſſionere, 
or Defendants Commiſſioners; and therefore without 
Leave of the eue no new lnterrogatories can be added 


before them. 0 2407 


Hunt bert Hunt & Ur, & at. et = Caſe 266. 


\HE Defendant was Son and Heir Apparent to e 1 
Plaintiff, who had an Eſtate of about 200 J. per Rares 
Ann. and the Defendant being about to marry Eligabeth Nan Peer 
Wright, who was not above 16 Years of Age, the Plain- prop, 
tiff by Leaſe and Releaſe, the 14th and 1 5th of Offober'veyance held 
1708, ſettles and conveys his Eſtate to Truſtees, a 
their Heirs ; and, as to one Part, to the Uſe of himſelf for 
Life, Remainder as to that Part after his Death; and as 

to the other Part in Poſſeſſion, to the Uſe of the Defen- 
dant, for his Life, Remainder to the intended Wife, for 
her Life, for her Jointure, Remainder to the firſt and 
other Sons, c. in the uſual Form, and in the Releaſe 
was a Proviſo, that if the Marriage did not take Effect, 
or if it took Effect, and Elizabeth ſhould not, when ſhe 
came of Age, by Fine, or otherwiſe, join in charging 
an Eſtate ſhe was then intitled to, of about 250 J. per 
Ann. with the Sum of 2000 J to be paid to the Plain- 
tiff; then the ſaid Indentures of Leaſe and Releaſe and 
Settlement were to be abſolutely void, to all Intents and 
Purpoſes. „ 

The Marriage took Effect, and about half a Nene ago 
the Wife attained her Age of 21 Years ; but finding her 
own Eſtate of more Value than that ſettled upon her in 
Jointure, ſhe and her Husband refuſed to join in charging 
it with the 20004 whereupon this Bill was brought 
againſt them, and the Truſtees to have a Reconveyance. 
* It 
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It. was s inliſted for the Defendants, that here needed 
none, becauſe by the Proviſo, on the Defendant's Refuſal, 
the Late limited to them, was to ceaſe and be void; 
but the Court thought that not ſufficient without a 
| Reconveyance, being in Caſe of 'a Freehold. 

Then it was infifted for the Plaintiff, and the Bill was 
for that Purpoſe likewiſe, that he might have an Ac- 
count and Satisfaction of the Meine Profits, received by 
the Defendants from the Time of the Settlement; and 
it was ſaid, that by the Proviſo, the Eſtate being to ceaſe 
and be word, on the Defendant's Refuſal, the Plaintiff 
ought to be reſtored to all Benefits and Adyantages which 
he had parted with, as if no Settlement had been made, 
and conſequently to the Rents and Profits received by * 


vn is Defendants; but my Lord Chancellor decreed a Recon- 


Condition 
ſubſequent 


veyance, and an 3 of the Rents and Profits only 


ul ay pee: from the Defendant's Refuſal after his Wife came of 


Age, and no Cofts on either Side; for it was ſaid, this 
was not à Condition precedent, but ſubſequent to tho 
rung * neden en . 
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Jer verſus Harper. 


NE Fennor made his Will PO ao foes 
in the Year 1651, and afterwards, the th of ae 


= 


December, in the ſame Year, make a Codicil in Writing, 
and the ſame Day makes another Nuncupative Codicil tho 
| (upon which: the preſent Queſtion aroſe) and thereby 
deviſes out of his Lands and Eſtate, in ſuch a Place, 20 |, go 


per Ann. for the Erection of a School, and Maintenance mea 
of the Schoolmaſter for ever, this Nuncupative Schedule GU 


was after his Death put into Writing, and proved as ſuch 


by three Witneſſes : The School was built, and a School. 


maſter put in, and continued for ſeveral Years by the 
Executors of Fetmor's Will; but afterwards the Heir at 
Law refuſing to continue the Payment, no School had 
been, 1 kep t for naw. about 30 Years paſt; ſome 


Time ſince 2 — of Charitable Uſes was taken 


out, and the Commiſſioners decreed the Deviſe good, 


and the Heir at Law to pay 20 J. per Aun. according to 


the Nuncupative Schedule, and now upon Exceptions to 
that Decree, | b A wass Whether cis” 4 
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It was urged for the Charity, that this, tho it were 
only a parol Deviſe, was a good Appointment within the 
43 Eliæ and that that Act made no Difference between an 
Appointment by Parol, and an Appointment by Writing; 
and that this being made before the Statute of Frauds 


and Perjuries, tho it were only by Parol, and ſo not 
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to be good as an Appointment: S0 was Dr. 


d Within 3 2 H. 8. was yet a good Appointment within 
the 43 Eliz, which being ſubſequent in Time, had re- 
pealed the former Statute as to this, and that a Deviſe by 
Tenant in Tail to a Charity, though not good againſt 
the Iſſue, upon the Statute, de donis, yet has been ſeve- 
ral Times held good againſt him, as an Appointment, by 
the 43 Ex which had abrograted that Act, as to ſuch 
Charitable Deviſes. | | | 
But on the other Side it was urged, that theſe Deviſes 
to Charities, as well as other Deviſes muſt be governed 
by ſome Rules; that by the Civil Law, if a Man deviſed 
a Charity out of bis Perſonal Eſtate, and Legacies there- 
out likewiſe to others, and the Perſonal Eſtate fell ſhort 
to anſwer all, the Charity-ſhould be preferred; but in 
this Court that Rule will not hold, but the Charity muſt | 
abate in Proportion to the reſt; that ſince the Statute of 
Frauds, if a Man by his Will gave Lands to a Charity, 
yet if that Will was carried but imperfectly into Execu- 
tion, and ſo was not good as a Will, it has been held not 
Fobnſon's 
Caſe, where there were but two Witneſſes to the Will; 
indeed, if a Man ſhould make a Writing on Purpoſe to 
found a Charity, it might have another Conſtruction; 
but when he makes a Will, and intends it to other Pur- 
poſes, tho he does thereby appoint: a Charity; yet if 
the Will be defective as a Will, it ſhall not operate as 
an Appointwent to ſupport a Charity; that it was a long 
Time doubted, whether a Will in Writing, though good 
in all Circurmſtances, ſhould te as an Appointment 
againſt the Iſſue in Tail; and if that was ſo much doubted, 


to ſupport a Nuncupative Deviſe out of Lands to a 


Charity, would be carrying it ſtill much farther; my 


Fa 


In Guria Cancellarie. 


| Mr. Williams mentioned a Caſe in Swinb 28, where a 
Man ſent for a Scrivener to make his Will, and directed 
him to give his Land to ſuch a one, and his Heirs, upon 

Condition. The Scrivener wrote the Deviſe; but before 
be had wrote the Condition, the Teſtator died, and this 
was ahudfed a vid Win; for an ahſolute Deviſe it cbuld 

not be, beczuſe che Teſtztot did nd intend it ſo; and a 

conditional Deviſe, it could not be, becauſe the Condi- 
tion was added after the Man's Death; that the Reaſon a 
Deviſe by 'Tenant in Tali ti 4 Charitable Uſe ſhall be 
good againſt the Iſſue, is, becauſe the Teſtator had it in 
his Power by Fine to have barred the Iſſue; and tho he 
did not live to perform that 2 as a Will 
being perfect and compleat, by the Aid of the 43 Eliz, 
it might Work as an Appointment; for that at Common 
Law there were no Fines, nor Recoveries, nor Eſtates 
Tail, and therefore that Statute was a reſtoring of the 
Common Law; ſo a Deed of Bargain and Sale to Cha - 
ritable Uſes, tho not good by 27 H. 8. for want of In- 
rollment ; yet by the other Act it will be good as an 
Appointment, for that reſtores the Common Law; but 
no Reſolution has ever gone ſo far as to ſupport a 
Paro Deviſe to a Charity out of Lands, becauſe 
being de ſective as a Will, which was the Manner of 
Conveyance, he intended to paſs it by, it can have no 
Effect as an Appointment, which he did not intend; 
and of this Opinion my Lord Chancellor ſeemed to be, 
but took Time to conſider of it, and afterwards decreed 
that it was not good as an Appointment. | 
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A Diaet dun ** hid Wil gives all; bis Perſonal Efe in 
Perſonal "27 Wanſtead, exce b Bed and Bedding, to 2 S. 
5 Nw after deviſes 3007. out of the Perſonal Eſtate, and 
me Devi die Houſes in Cannon-Street to the Plaintiff, who now 
nor o be brings this Bill for a Diſcovery of Aſſets, and to charge 


male up e. the whole Perſonal Eftate with the Payment af | his | 
Legacies, Legacy 3 and it was proved in the —— that the Teſta- 
tor at his Death was poſſeſſed of a Coach and Horſes 
at Wanſtead, and that there were likewiſe ſome Arrears 

of Rent due to bim at his Deuth, out of Lands in 
Wanſtead : It appeared likewiſe, that the Teſtator — a 
Perſonal Eſtate beſides that at Wanſtead, to the Value of 
about 300 J. and beſides the Houſes in Cannon-Streer. 

The firſt Queſtion was, Whether the Deviſe of his 
Perſonal Eſtate in Wanſtead was not ſuch a Specifick 
Deviſe thereof, as to exempt it from coming in Aid of 
the other Perſonal Eftate towards Payment of this 
Legacy. 

5 3 


A 


7 2 Curia Cuncellarie. | 3 


19 : : 2 280 x 


— Queſtion was, Whether the Coch and e | 


and the Arrears of Rent r . Gere 
part of the Specifick Legacy. W068 e 84 
My Lord Chancellor -decreed,'! that the Beiſonal Eſtace 
at Manſtead was not to be applied towards Payment of 
the 300 J. Legacy; firſt, becauſe it appeared that the 
Teſtator had 4 Perſonal Eſtate over and above that at 
Wanſtead; to the Value of about 300 J. and his Intent 
ſeems plain to charge that only with the Legacy, not 
having deviſed it out of all his Perſonal Eſtate whatſo- 
ever, or whereſoever, or incerted any Words, to- ſhow, 
that his whole hone Ellate ln ſtand [charged 
* it. k nh 
0 " Bochunld; * lch he Perſonal Eſtate to 
the Valve of about — which he might preſume ſuf- 
ficient to anſwer that Legacy; yet as a Supplement, and 
to aid the Deficiency of it, in Caſe that ſhould fall 
ſhort, he has likewiſe charged his Eſtate in Cannon-Street 
with it; which ſhows that he intended to provide for it 
out of ſome other Fund, and not out of his Perſonal 
Eftate in Wanſtead, which he had before ſpecifically given 
to another; but the Caſe may ſo happen, that a Spe- 
cifick Legacy ſhall be chargeable with the payment of 
a Pecuniary Legacy; as in this Caſe,” after he had de- 
viſed his Perſonal Eſtate at Wanſtead, if he had likewiſe 
deviſed his Perſonal Eſtate at ſuch another Place, and 
then deviſed ſuch 300 l. Legacy, out of his Perſonal 
Eſtate, and died, leaving no other Perſonal Eſtate than 
in the two Places be forementioned, this 300 J. Legacy 
muſt have come out of his Perſonal Eſtale at large in 
both Places, tho otherwiſe Pecuniary Legatees are gene- 
rally to abate in Proportion, where the Cabal Eſtate 


not ſpecifically deviſed, falls ſhore to anſwer their Lega · 


cies, and ſhall have no Aid of the wy nts Legatces to 


make up their Pecuniary Legacies; — — if — 

are denied generally, amd at large, without 

of his Perſonal Eſtae, or out of all his Perſonal. F404 
3 benen, 
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PPP SM 
whatſoever, or Words to that Effect; and it was agreed 
clearly, that this Deviſe of his Perſonal Eſtate at Man- 
ſtead, was as much a Specifick Legacy of it, as if he had 
enumerated the ſeveral Particulars of it. 
It was likewiſe decreed; that the Coach and Horſes 
were part of his Perſonal Eſtate at Manſtead, where he 
lived ; for ſince there is no other Period for fixing the 
Time when a Deviſe ſhall take Place, but the Inſtant 
of the Teſtator's Death; and you cannot ſay, that what 
be had a Week, or a Fortnight, or any other Time 
before his Death, ſhall paſs, rather than what he had at 
any other Time; therefore in Caſe of a Perſonal Eſtate, 
which is fluctuating and changing the Inſtant of his 
Death, is the only Time to aſcertain it, and we have no 
other Rules in Equity for the Conſtruction of Wills, 
than what are at Common Law; and here at his Death 
the Coach and Horſes were at Wanſtead; ſo for the 
Arrears of Rent, they are part of his Perſonal Eſtate at 
Wanſtead, for they were iſſuing out of Lands there, 
and were there, and no where elſe; and for the Ob- 
jection, that the Deviſe of his Perſonal Eſtate at Man- 
ſtead ſhould carry only his Houſhold Goods; becauſe he 
thereout excepted his Bed and Bedding, which-as urged, 
was an Argument of his Intent to paſs only Things of 
the ſame Nature of thoſe he had excepted, this was 
looked upon as an Objection of no Weight at the Bar, 
and the Court took no Manner of Notice of it. 


Caſe 269. Sir John Talbott alias Ivory verſus Duke 
of Shrewſbury & al. W of] 


A De, IN this Caſe it was faid by Mr. Vernon, and agreed 
king Node: I to by the Maſter of the Rolls, that if one, being in- 
of rhe Debt, debted to another in a Sum of Money, does by his Will 
as great, or give him as great or greater Sum of Money than the 


ext 

Debt o Debt 
his Creditor, N ä 3 
this ſhall be a BatisfaRion, ſecus, if it were deviſed on a Contingency, or it were leſs than the Debt. 


3 


f 


the Debt, chat 06 6 ſhall — be in Saidlan 6 of 
the Debt, ſo as that ho ſhall not have both the Debt and 
Legacy; but if ſuch a Debt were. given upon 4 Gon- 
tingency, which if it ſnhould not happen; the Legacy 
would 5 take Place, im that Caſe, tho the Contingent 
does a Qually happen, and the Legacy thereby became 
due, it mall not go in Satisfaction of the Debt, 


becauſe a Debt, which is certain, : hall not be merged or 
loſt, by an uncertain and contingent Recompence 3 for 


whatever is to be a Satisfaction of a Debt, ought to be 
ſo in its Creation, and at the very Time it is given, 


which ſuch contingent Proviſion is not; and cited the 


Caſe of one Pollexfen to be ſo adjudged by the Lord 
Harcourt, and aflirmed on an Appeal in the Houſe of 
Lords; and as it is in the Caſe of a Will, ſo it will be 
likewiſe if the Proviſion were by a Deed ; if the Provi- 
ſion be abſolute and certain, it ſhall go in Satisfaction of 
the Debt; but if it be uncertain and contingent, it can 
be no Satisfaction, becauſe it could not be ſo in its Crea- 


tion, and the happening of the Contingency afterwards, | 


will not alter the Nature of it. 


NTT 


Another Point in this Caſe was, that Lands were 


_ deviſed to Truſtees in Truſt, out of the Rents and 
Profits, to raiſe Money to pay Debts, and to ſettle the 
Lands themſelves to ſeveral Uſes ; but becauſe it ap- 
_ peared that the Rents and Profits of the Lands annually 
would not ſatisfy the Debts in any reaſonable Time, 
an Account was directed to be taken of the Teſtator's 


Perſonal Eſtate, and what that fell ſhort to pay off the 
Debts, was to be made up by a Sale of part of the {aid - 


| Eſtate ; and the Maſter of the Rolls ſaid, this was the 


common Courſe of Equity, where the Rents and Profits 


are not ſufficient to pay the Debts in a reaſonable Time 

but if it had been directed to be raiſed out of the Rents 

only, it would have heen otherwiſe. 

Note, Paſch. 2d Georg. Mr. Vernon cited a Caſe of 

Shelton and Dormer in my Lord Somerss Time, where a 
r like 


De Term. I Mich. 771 
like Decree was for a Sale of the Lands, for Payment 
of a Portion deviſed to be paid at a certain Time, out 
of the Rents and Profits of ſuch Lands, it appearing, 
that the Annual Rents were not ſuffcient to raiſe the 
Portion by the Time; tho in that Caſe the Land ſub- 
| jeff co the Portion was deviſed over to ſeveral others in 
Remainder, one after another; but if any Words in the 
Wall ſhow the Teſtator's Intent, that they ſhould be 


raiſed out of the Annual Produce only, no Sale ſhall 


be decreed,” 3 
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1715. 


In Cunts CaxcrLian.. 


. ä * 


Tompkins verſus Tomkin. u 270. 
HE Plaintiff's Father by his Will 1682, deviſed 4 . 

500 l. apiece to the Plaintiff, his Dan purer, and 5. 8 — — 
to two other Daughters, to be peid at their ReſpeQive ei Age 
Ages of 21 Years, or Days of Marriage, which ſhould firſt 3 Marriage, 
happen, the ſaid Portions to be raiſed out of faid to be paid 
Teſtator's Stock; and then deviſes the Rents of bis Real Stock, and 
Eſtate to his W ifs for her Life, in Lieu and gatüfaclion deviſe the 
of her Dower, and for the Maintenance and Education I 
of his Children ; _— for and 2 the rai 
and making up the Portions, to his J Daughters; . 
and then goes on; and after my Debts ol Fe paid tor renan the Nai 
and ſatisfy'd, I give and deviſe al m Land, Tenements, hs Children, 
Hereditaments, * my 80n, (one of tl Defendants) and making up 
his Heirs, makes by Wiſe and the Defendant his 1 
Executors, and dies, leaving in Stock not above the Value ind Legicis 

; iſes 


2p 


weed i fo! St | the two eldeſt Daughters 


De Termino Paſcha, 1715. 


This Bill was now brought by the third Daughter, 
. who had attained her Age of 21 Years, and was un- 
married, to have her Portion; the Wife had been dead 
ſome Time, and the Defendant the Son and ſurviving 
Executor, inſiſted, that his Lands ought not to be charged 
with the faiſing of this Portion, in regard it was ex- 
preſſy direftcd to be raiſed but! of the Stork AngRents 
of the Eſtate during the Wife's Life ; and that if the 
Wife had exhauſted or conſumed the Surplus of the 
Rents, which ſhould have raiſed the Plaintiff's Portion, 
ſhe ought to fall on her ' Aſſets; or however, that the 
Plaintiff could not lay the Load on his Eſtate, if the Wife 
If nA II HN Fi HAT 
But the Court was of Opinion, that in this Caſe the 
Defendant's Eſtate was chargeable to make up the Por- 
tion to the Plaintiff; for the ſeveral Gradations in his 
Will ſhow, that the Portions were in all Events to be 
made good to his Daughters; and therefore he firſt 
charges them on his Stock, and after deviſes them 


to be made out of the Surplus of his Rents, during his 


Wie's Life; and laſtly, gives the Lands to his Son ſub- 

jet thereto, by deviling them to him after his Debts 
and Legacies paid, which in a Will amounts to a Charge 

on his Lands for the Payment thereof; ſince the Son by 
the Will is not to have the Lands till after the Debts and 
Legacies are paid. | | 13 1 . 
And therefore it was decreed, that an Account ſhould 

be taken of the Stock, and what the Proportion thereof 
(after a proportionable Deduction for the other two 
Legacies) fell ſhort, ſhould be made up out of the like 
proportionable Surplus of the Rents, , during the Wife's 
Life, and what they fell ſhort to be ſupplied out of the 
.. Defendant's Eſtate. wet rand AND Vs ori | 
But it was not determined with any clearneſs, whe- 
ther, if the proportionable Part of the Stock, and of 
the Surplus of the Rents, which were appointed the 
Fund, in the firſt Place, for the Payment of theſe Le- 
gacies were waſted by the Wife, Whether the Loſs 
9 e 


« 


In i Cancellarie.. 


n 1 — 4 5 


| chercof,a as to the Plaintiff's. remaining 8 ſhould 
fall on the Plaintiff herſelf; or if ſhe ſhould, by Reaſon 
of ſuch waſting, load the Real Eſtate, ſo much 8 hea- 
vier to make good her ; tho' my Lord Chancellor 


ſeemed to incline, that her Legacy muſt, as this Caſe 
Was, be made good to ber in all Events out of the Real 


Eſtate, in Caſe the other Funds provided for it proved' | 


Deficient, or were waſted, at leaſt ſo much thereof as 


by any Miſapplication during her Minority was loſt and 


gone of the other Funds; tho' he ſaid, from the Time 
of her attaining her full Ape, it might, perbaps, an 


another Conſide ration 
Another Point in this Caſe was, that the Defoadant 
the Son, had mortgaged this Eſtate to ſome other of the 


Defendants, who had full Notice of the Will, as was 


proved in the Cauſe ; and whether they ſhould be affected 
with this Legacy was the Queſtion, tho' there was little 
ſaid in Defence of this Point; but that the Defendants 
were only Executors of the Mortgagee, and knew nothing 
of the Tranſactions in taking the Mortgage. 

Mir. Vernon argued, that in Caſe there could be any 
Doubt made of it, as he thought there could not; yet 
that the Defendant, the Son, who received the Money, 
would be chargeable therewith; and that the Plaintiff 
might in the Nature of a Ceſtui que Truſt, roſecute him 
as a Truſtee, for Recompence thereout, till her | 


paid, and cited the Caſe of Cherry and Ferrers in this 


Court to have been decreed accordingly. 
But my Lord Chancellor ſeemed to turn this a 


upon him, that there the Wife for the proportionable 
Part of the Surplus was but in the Nature of. a Truſtee, 


and the Plaintiff muſt expect her Recompence for what 
ſhe had waſted out of her Aſſets, and not load the Son: 


therewith ; but it was decreed-to an Account as holes: 


1s mentioned. 


Ggggg _—  Linguen 
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400 rs "Þ: — ermino Ee. 193 8 
. 1 verb Warth 
By dg, f N a Treaty of Marriage, Articles were pi into, 
being cha whereby the Sum of 700 J being the Wife's Por- 


Wiſes Por- tion, and 700 l. more added to it on the Part of the 


tion, toge- 
50g ie be Husband, in all 1400 J. was agreed to be laid out in 
added 10 it the Purchaſe of Lands, to be ſettled on the Husband for 
" Ro. mn Life, Remainder to the Wife for Life, Remainder” to 
agreed ro > Truſtees to ſu pport, c. Remainder to the firſt and 


Purchaſe of other Sons of that Marriage in Tail Male ſucceſſively, 
erred in Remainder to the Iſſue Female of that Marriage, Re- 


auict Seu mainder to the Right Heirs of the Husband: The Marriage 


ment, wirh 


Remainderin takes Effect, the Husband dies without Iſſue, and before 
Form 10 the any Purchaſe, purſuant to the Articles, having firſt made 
Heir of be. his Will, and thereby he deviſes all his Perſonal Eftate 
fore any Fur to the Defendant, who was his Wife, and deviſes all his 
rhe Hucband Real Eſtate to the Plaintiffs, who were his Nephews, and 


dies without 


laue, having one of them his Heir at Law; makes his Wife Execu- 


O—_ trix, and takes no Manner of Notice of the 1400 J 


Eſtate, which 

was of greater Value than the 14007. but without taking Notice of it to his Wife, and his Real 
Eſtate to his two Nephews, une of whom was his Heir at Law. This Money ſhall in a Court of 
Equity be looked upon as Land, and the D to the Wife, which was of greater Value, as 2 


Sat i faction thezeof, + 


And now this Bill was broug ht by the Plaintiffs to 
have this 1400 J. as they bo” have the Land, if the 
Purchaſe had been made purſuant to the Articles ; it ap- 
peared in the Cauſe, that at the leaſt Computation that 
could be made, the Wife had above 77 l. per Ann. by 
the Deviſe to ber of the Perſonal Eftate, which was 7 /. 
per Anu. more than ſhe would be incitled to, in Caſe the 
Purchaſe had been made; and therefore it was decreed 
the 1400 1 was bound by the Articles, 'and ſhould go 
to. the Plaintifts as the Land would have done, if a Pur- 
chaſe had been made purſuant to the Articles, and was 
in a Court of Equity to be looked upon as a Real Eſtate, 

and well deviſed to the Plaintiffs by this Will; and tho' 


the * could not be ſhut out of the Proviſion in· 
3 tended 


. A tie. Sad 


— by the An 755 Tafe; IF = 1 Fe to 
abide by the Articles; yet the Deviſe to her of the Per- 
ſonal Eſtate being more than an Equivalent; if fhe hole 
to take by the Will, it muſt in à Court of Equity be 
taken @s 4 gatisfaction of the Articles as tb Her, An e 
Manner of Hardſhip to her; and it was ſaid, that ag this. 
Caſe is, that if a —_— had been made, even after 
the making this Will, though at Taw ſuch Lands would 
not paſs; yet in this Court there could: be no Queſtion 
but the Plaintiffs would have the Benefit thereof, by 
the Relation to the Articles; and my Lord Chancelloy · 
was clear of the ſame Opinion; and it was {aid to have 
been ſeveral Times held in this Court, that if a Man 
by his Will gives ſeveral Specifick Legacies, and deviſes 
the Reſidue of his Eftate to another, and his Circum- 
ſtances vary, ſo that the Reſiduary Part becomes very 
= yet the Reſiduary Legatee muſt content 
himſelf with it and ſhall have no Aſſiſtance from the 
 Specifick Legatees; no more ſhall the Wife in this Caſe, 
when the Plointiffs come to carry the Articles into Exe- 
cution, which will take away fo much of the Perſonal- 
Eftate ; and this being ſo decreed by my Lord Chan- 
cellor Harcourt, was now on a N med * my 
Lord Chancellor Cowper. 


Roach verſus pO REY bl Caſe 272. 


Man by his Will in 1704, deviſes all his wats al A TY 


Perfonal Eſtate to the Petendant for the Uſe of his ſonal Eidos. | 


to the Uſe of 


Relations, without ſpecifymg any m Particular, or ufing jj. Relations, 
any other Words, makes the Defendant his Executor, 2 707 14 
and in 1706 died; and now the Plaintiffe, who were in art, 


the Mother and ee Siſters of the Teſtator, brought * 20 


this Bill, as neareſt Relations, for a Diſcovery and Ace 2*%ing to 


count of the Perſonal Eftate, and the Plaintiffs to come bf Difibu- 


in according to the Courſe of Diſtributions ſertled +4 
4 Joe” 2 þ ec 17. 


Ard 


. 
2 v9 
N | 
S® | Is 
d 1 
S018 . 
3 6 FY 
' FL RIS 
we 1151 
L 1 
45 4 1 j 
1 vi | 
J Pt 1 
15 1 
|. E 1 
inn 
by 1 
11 
1 th 
IS * 
My 1 
: o 
; 14 „ 
381989 
C i F [ 
9 7 
5 1 
en 9 
"5 C4 
77 * 0 
7 . 
bt 1 by 
RISE Iu 
1 1 * 
| L +F-- 
J n * & 
1 1 
7 844 
8 T4 
N of N 
1 | a) (| 
& 6 
. 
1-0 
1 
1 bl l 
I m 
{ Fl [ 
4 C5 1 
1 0 5 1 li 
1 & = 2” 1 
1 5 . 
9 
| er. 
5 4 1 
n 
SR". . 
Bi 
TG 1 
241205 p 
2 18 . 
* * 
| : 8 1 
10 1 
4 * 1 
7 j 
Z [ 


e De. Tarmuno\Paſcha, 11s. | 
F And it was agreed to be the Rule of this Court in 
the Conſtrudtion of ſuch Deviſes to Relations; that thaſe, 
who by the Statute, of Diſtributions would be intitled to 
the Perſonal Eſtate in Caſe he bad died; Inteſtate, ſhould 
upon ſuch general Deviſes be let in to the ſame Propor- 
tions only; and my Lord Chancellor ſaid, he thought it 


- 


the, beſt Meaſure for ſerting, bounds, to ſuch general 
Words; and that it had been often ruled; accordingly in 


Gile ss. Bades verſus Amburſt, © 
8 N the Plaintiff's Application in Way. of Marriage 
riage Treaty, to his new Wife the Defendant's Siſter . her Fa- 


- the intended 


Husband and ther propoſed to give her Portion of 4500 J. and the 
| Lacs Faer Plaintiff propoſed to ſettle on her by way of Jointure, 


v.nr io 2, a Rent Charge of 450 1. per Ann. and in Order there- 


Chambers, toUNLO, the Plaintiff and the young Lady's Father went to 
adeliger Mr, Minſbulls Chambers in the Temple, who was to draw 


ſideration of 


* 


the Portion the Settlement, as Council for the Lady, and Mr. Min- 


Nea ty Hull hearing the Propoſals on both Sides, took down 


give, a Settle- 


men: craun; Minutes or Feeds thereof in Writing; and the ſame Day 
| 2 gaie them to his Clerk to draw Articles according to the 


ment were Subſtance thereof: The next Day, the young Lady's Fa- 


in Writing ther was taken ill ſuddenly, and died in about two Hours 
oy andren after: The next Morning the Plaintiffs intexmarried, and 


cil, and given 


EL brought this Bill to compel a Specifick Execution of 


drawa uf in the Marriage Agreement, and to have the Portion paid. 

he the The Defendant pleaded the Statute of Frauds and Fer- 
Father 16s, juries, and on arguing that Plea, the Benefit thereof was 

nog the ſaved to the Hearing, 1 v by ater 
Solematzed. This Agreemear, notwithſtanding theſe Preparations, hel to be within the Stu 

It was now argued by Mr. Cooper and Mr. Vernon for 

the Plaintiffs, that this was ſuch an Agreement, as a 

Court of Equity might well carry into Execution, that 

the Statute did not require all Agreements to be ſigned 

by the Parties themſelves ; but if they were ſigned by 


„ y 


"E G Cuncellaria. ; 


any one Tf authorized thereto, it was ſufficient; 2 


that here Mr. Minſbull had Authority and Directions 


from both Parties to draw the 3 that he took 


down: theſe Minutes or Heads from the. Parties own 
Mouth, and reduced them into Writing; and that there- 


fore this could not be locked upon as a Parol Agreement, 


or any Danger of —_— fe there was. a Writing of 
| it, nor could there be an of Evidence concern» | 
ing it; for the ſame R — chat in the Caſe of Maſ- 
call and Cooke. in this Court, where only a Draught of a 


Marriage Settlement was prepared, and before it was 


ingroſſed the Parties intermarried, and the Father was 
preſent, and gave the Wedding Dinner; he was after- 
wards decreed to pay the Marriage Portion, tho the 


Agreement was never by either Party; that in 


ſeveral Caſes, tho there be nothing of the Agreement 
reduced into Writing; yet it has been decreed to an 


Execution in this Court; as if a Man, by his Anſwer 
confeſſes the Agreement # charged in the Bill, he cannot 
avoid it, by inſiſting it was never reduced into Writing, 


becauſe, when he himſelf confeſles it, there can be no 


Danger of Perjury or Contrariety of Evidence, no more 


can there be in this Caſe, when; cheep 66. Wiewang or 


Memorandum of the Subſtance. . 
But it was argued on the other Side and decreed. to 
be no ſuch Agreement as this Oourt could carry into 
Execution; and my Lord Chancellor. ſaid, he had been 
always tender in laying open that wiſe and juſt Proviſion 
the Parliament had made; that the Ad had not only 
directed ſuch Agreements to be in Writing, as if that 
alone were ſufficient, but went further, and directed 
them to be ſigned by the Parties themſelves, or ſome 
other lawfully authorized by them for that Purpo le ; 
that to obviate the Pretence of ſuch and ſuch Gaſes, 
being out of the Miſchief of the Statute, the Parlia- 


ment had in general Words comprehended all, and di- 


rected that all Agreements ſhould be in Writing, and 
1 by the Party; that he knew no e where an 
Hhhhh - Agrees 


"a 


, 
40 


he, 7 15. 


5 De 7 27510 Pafe | 


r 


| Agree, tho it were all written with the P 


it as compleated and 


And in the principal 


data; 


arty's own 


Hand, had been held ſufficiefit, umleſs it had been Hke- 
wiſe ſigned by the Party, and laid, that the Party's not 
ſigning of it, Was an Evidence that he did not think R 
compleat; that he had leſt it to an after Conſideration, 
and might afterwards make Alterations or Additions'in' 3 | 


and therefore, unleſs it were either ſigned by him; or 
ſomething Equivalent done, to'ſhow that he looked upon 
perfedted; he thought ſuch Writing 
by the Party himſelf was not ſufficient to bind him 


Within that Statute, and cited the Caſe of Mallet and 
 Halfpenny, Abefe The Deſendant on u Treaty of Mat- 


riage for his Daughter with the Plaintiff, ſigned à Writ- 
ing, compriſing the'Terms of the Agreement; and af. 
terwards 465 gaing to elude the Force thereof, and get 
looſe from his Agreement, order d his Daughter to put 
on a good Humour, and get the Flaintiff to deliver 
that Writing, and then to'marry him, Which ſhe at 

Iy did, and the Defendant Rood at the Corner of a Are, 
do ſee them go by to be married, and afterwards forced 
the Plaintiff to bring his Bill in this Court to be fe- 
lieved; and my Lord Chancellor ſaid, he remembred very 
well, chat this Cauſe was heard before the Maſter of 
the Rolls, and the Plaintiff had a Decree; but he nad, 
this was on the Poim of Fraud, which was proved in 
the Cauſe, and Halſpenny walked backwards and for- 
wards in the Court, and bid che Maſter of the Rolls 
obſerve the Statute, which he humorouſly ſaid, 7 40, I db. 
Caſe it was decreed wo be to Age. 
ment, which this Court could carry into Execution, being 
only Preparatory Heads, which were afterwards to be 
drawn into Form, and might then receive — Altera- 


tions or Additions, or the Agreement entirely broke off 


upon ſome further Enquiry, or Information 6 F the Parties 
1 both by the Court 


"Circumſtances. 


But Note, It ſeemed to be 


and Council, that if che Marriage had been had 1 
che foot of 'this Writing, 


and the Father had been pnvy 


I 2 ee 


= — that he ſhould afterwards love berk | 
N to excclite eee 8 n Föckt 20d wy) 


"= (BUG 3 [16 10t 1 TELE N Th Pas 20 6 E 1 


RET, Bi verſus Beal. f e ak y 


LED! 1 41 


ee 
D MES was a Rehearing, and the Caſeiap 
I be ſhortly chis, the Plaintiff's Faber hang fr 
nant fo Life,” — a 
prevails on his mo ws join wich him in a Common 
Recovery, whereby the Effate was: ſettled to che Uſe of 
che Plaintiffs Farber %or Life, Remainder to Truſtves 
during his Life to ſupport Contingent Remaintlers; Re- 
mainder to ſuch Woman as he ſheuld afterwards happen 
to marry, for Like, for her Jointure; Remainder to the 
firſt, and other Sons ef the Plaintiff's Father in Tail 
Male ſucceſſiwely; Remainder #0 the Brother in Tail, 
Remainder to the Right 
in the Deed declaring che Uſes of che Recovery was a 
Proviſo, that it ſhould be lawful for the Plaintiff's Fu- 
ther by Writing, or laſt Will, to charge the Eflate with 
any Sum or Sums of Money, not exceeding 2000 f. for 
the Portions of . ey or younger Sons, to be paid 
at ſuch Times, and by {ſuch Proportions as the Father 
ſhould direct: The Father afterwards marries the De- 
fendant, and by her bad Iſſue only two Daughters the 
now Plaintiffs, and by his Will taking Notice of his 
Power, appoints the Sum &f - 20001. to be raiſed out of 


the ſaid Eſtate, for his ſaid two Daughters, and to be 


paid and payable to them at their reſpective Ages of 18 
Years, or Days of Marriage, which ſhould firſt happen; 
without ſaying, after the Death of his Wife, or any 
Proviſo, that it ſhould not effect the Wife 5 Joimture, and 
then the Father dies. 

And now this Bill was brought by the two Daughter, 


who were under 18, and unmarried, to have Intereſt 


for their Portions, | ill payable. My Lord Chancellor 
Harcourt decreed, that they ſhould have Intereſt after the 
Rate of 3 * cent. per Aun. for their Portions all 12 

Fea ears 


Heirs of Plaintiffs Father; and 


— 


Caſe 274. 


to Portions 
* Intereſt 
to carry, and 
from what 


er to his Brother in Tail, The. 


A Tr 
II th 


De Termino Paſchæ, 1715. 
Vears of Age, and from thence, till payable 4 1. per 
Cent. but they not liking this Decree, brought on the 
 Caule again, and preſſed very much for an Allowance of 
. 61. per Cent. for their Portions, till payable. 
But my Lord Cooper ſaid, he thought the former De- 
cree very tender in the Proviſion thereby made; and that 
it was rather a Recommendation to the Mother to make 
them that Allowance, than a Decree to charge her Join- 
ture therewith ; but ſince they were not ſatisfied with 
that Decree, as appeared by their bringing the Caule to a 
Rehearing, he muſt now give them no more than what 
in ſtri& Juſtice they could demand; and that ſince 
their Portions were not payable till 18, or Marriage, he 
could not charge the Jointreſs with Intereſt thereof in 
the mean Time; but ſaid, that the Reaſon of Poſt- 
poning the Payment thereof till that Time, being in 
favour of the Jointreſs, ſhe ought to Maintain them out 
of the Profits of her Jointure Lands; but in regard the 
ſaid Portions could not in Strictneſs carry Intereſt, till 
they became payable, it was decreed, that from the 


Time they became payable, they ſhould be allowed 6 l. 
per Cent. Intereſt for the ſame, and whether the Portions 
on the Daughters attaining the Age of 18 Years, or 
Marriage, ſhould be 1 raiſed, ſo as to charge 


and effect the Jointure Eſtate for Life, or wait till her 
Death? My Lord ſaid, it would be Time enough to con- 
ſider of that, when that came to be the Caſe. 


; N 1716. TR 


 Chullis verſus Coftorn, eit 2. 


Tx this Caſe it was ſaid by Mr. Vernon, and agreed A A Mortgagor 
to by the Court, that if a Man has a Debt owing more Money 
to ua by Mortgage, and another on Bond 3 the Nang 
Perſon, that he cannot tack them together a . 
_ N but that he ſhall be let into a R u. 5 — vga y- 
tion on Payment of the Mortgage Money only; but the Bar dn 
Heir in ſuch Caſe ſhall not be let into a Redemption his Heir can- 
without Payment of both, becauſe the Land in his can'the De- 


Hands is chargeable with the Band, even at Law; and ae 
now ſince the Statute againſt fraudulent Deviſes, the dun de Ste. 


Deviſee of the Equity af Redemption is in the ſame u again 
Caſe, and prog > hn without Payment of both, Bi- 
becauſe the Statute makes ſuch Deviſe void, as. againſt 

Creditors, and then the Deviſce ſtands in the ſame Place 
as the Heir | muſt. have done, if no Deviſe had been 
made; but before; that Statute, ſuch: Deviſee would not 


be liable- to is Bond Debt, u chan the Nor. 
gagor hunſelf. it 
Another Point in 185 Caſe was, that! a Man ſeiſediof 
ſome Freehold Eſtate, and alſo of, a Copybold Eftate, 
deviſed all his Real and Perſonal Eflate for the Payment 
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be in no 


1 — 
0 his Debts, and died without any ſurrender of the 
Copyhold Eſtate to the Uſe of his Will; and whether 
this Court would ſupply the Want of ſuch Surrender, 
as they would have done if the Copyhold Eſtate had 
been expreſſy mentioned in the Will, as Copyhold? Mr. 
Williams ſaid, the Maſter of the Rolls had ſupplied the 
Defect of a Aar in ſuch a Caſe, where there was 
no Freehold at all; and he thought it the ſame Caſe 
here, where the Freehold Eſtate was not ſufficient for 
Payment of the Debts. 
But my Lord Chancellor ſaid, he had never known it 
carried ſo far, becauſe he thought the Deviſe of his Real 
Eſtate did not ſhow an Intention to paſs a Copyhold, 
which in the Eye of the Law was of the loweſt Regard; 
and looked upon only an Eſtate at Will, though Cuſtom 
had now. fixed it in the Copyholder; and fad. unleſs 
rack could ſhow * Precedents, he could not aſſit 


* third "ds vi FI the Deviſces of the ban 
Perſonal Eſtate were made Executors ; and therefore Mr. 
Vernon ſaid, it was a ſettled Diſtinction in this Court, 
that they ought to apply the Eſtate in fuch Caſe, in a 
Courle of Adminiſtration ; becauſe, if the Eſtate were 
_ - ſold, it would be: Perſonal Aſſets in their Hands, and 

then to pay & Debt of an inferior Nature, before one 
of a Superior, would be a Devaſtavit ; but if they had 
not been made Executors, then the Creditors ſhould have 
come in all equally ; becauſe in Equity all Debts are equal, 
and they as Truſtees could give no Preference, _ eld 
r, as Executors in ſuch Caſe. | 

But my Lord-Chancellor thought the — uf Gar 
being made -Executors, ought to make no Difference in 
— * but that all Creditors ſhould” be conſidered 

and would fee Precedents, though Mr. Vernon 
ald. 1 had been a ſettled Dunes, and feveral Prece- 
dents in Point. 7 
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N this Caſa: e 0 upon k oma of If aLoG haps 


Londons Will, upon what Part of the 'Teltator's Freeman of 
Eſtate the Loſs, which was occaſioned: by the Failure of f u dt. 
the Executors, ſhould fall, and; it was referred to à Maſter Inſolvency 


Exe - 


to ſtate a Caſe to be "Bt to the Recorder of the City, ar a 


to "_ it to ide AP _ =_ om as oo 1 


the Teſta- 


thus: Fits, 24 4 N me 
| A ntary Part 
, 11 * ab Eſtate * and not out of | the whole Perſonal Eſtate. 


Whether by the Cuſtom of the City of London the 
Loſs which befals a Freeman's Eſtate, by the Inſolvency 
of his Executors, ought to be born out of the Teſta- 
mentary Part of his Eſtate only, or out of the whole 
Perſonal Eſtate, as well Cullomary as e ? To 
which it was certified : - 
We the Lord Mayor and Aldermen 7 the City of Lon 
don, whoſe Names are under- written, in Obedience to the 
ſaid Order, by William Thompſon, Eſq; Recorder of the ſaid 
Coy, humbly certify unto your Lordſhip, that if a Freeman 
London dies, leaving a Widow and Children, his Per- 
onal Eftate after his Debts paid, and "the cuſtomary” Al- 
lowance for his Funeral, and the Midom Chamber being 
firſt dedutted thereout, is by the Cuſtom of the ſaid d 
to be divided into three equal Parts, and diſpoſed of 
as follows, viz. one Third Part belongs to the Widow, ano- 
ther Third Part to the Children unadvanced by him in his 
Life Time ; and the other Third Part ſuch Freeman may 
diſpoſe of by his Will, as he pleaſes ; but where a Loſs of 
the Freeman's Eſtate by ly Inſolvency of his Executor? 
happens, there is not any Cuſtom of the ”_ London 
which directs, whether ſuch Loſs ought to be out of 
the Teſtamentary Part of his Eſtate only, or out of his 
Perſonal as wel a as PN” 


This 
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"Thu Report of the Lord Mayor and Aldermen being 


11 


4 


returned back to the Lord Chancellor Cowper, the Matter 


Was again debated by Council before his Lordſhip, who 
was of Opinion, that the Widow and Orphans of a 


Freeman of London are in the Nature of Creditors, and 
ſhall have two Parts in three of the Perſonal Eftate he ſhall 


die poſſeſſed of; and that if any Loſs happen by the In- 
ſolvency of his Executors, ſuch Loſs ought to be born by | 


the Legatees of a Freeman, intirely out of his Teſta. 


mentary Part, and the ſame was in this Caſe decreed ac- 


cordingly ; ſo that the Widow and Orphans had two full 
Thirds of the Freeman's Eſtate, as if no ſuch Loſs had 
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N this Caſe it was: fad by Mr. Vernon, that the Regs fn N., 


ſon you cannot examine any bf the Plaintiffs, ab 
Witneſſes in the Cauſe, is, becauſe, if the Cauſe Miſcarries; 
the Plaintiffs will be liable to Coſts; and therefore their >* 


ſwearing is to exempt themſelves,l and tis their own te 


Choice that they are made Plaintiffs for without heir * 


Conſent they could not be made ſo; but E 
forced into the Cauſe, and if their being made Parties 
ſhould abſolutely invalidate their Teſtimony, it would be 
in the Power of any one, who had a Mind to oppreſs 
another, to deprive him of his by making the 
moſt material Witneſſes Defendants in the guit; and 
therefore any of the Defendants to a Suit may be en- 
mined as Witneſſes, ſaving juſt Exceptions to their 
Credit, Te. LODI} e e 
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Caſe 278, 


Where the 
Wife's For- 
2 thoꝰ the 


— * no Set- 
tlement on 


tors and Re- 
preſentatives 
of the Huſ- 
band and not 

to the — 1 
ſentatives of 
the Wife. 


6.3 


A 


Court by Petition to have the Commiſ 


kau, 60 Wyndham 


To 


j pony 
- of the Husband a Painſ the — who was „ Admmi. 


ſtrator of the Wie who ſurvived her Husband: As to 


which, the Caſe was thus, Mrs. Anne "_ being intitled 
to the Sum of 55001. ſecyred to her 85 a Mortgage 


for Years: on the Eſtate of 'Sit Bdm0p4'Baboug! taken in 
the Name of Truſtees ; and likewiſe to 3000 J. ſecured 


ta her by a Mortgage for Years on the Eſtate of Sir 


Humphry Briggs, taken in her own Name; and alſo to a 
Bond Debt of 300 4 and ta ſeveral Jewels and other 
Things of confcrabl: Value. The ſaid Mrs. 4% became 
a Lunatick, and on = Commiſſiom of Lunacy iſſued out 


ſor that Purpoſe, the Cuſtody of her Perſon and Eſtate 
— to one of the Defendants : Some Time 
_ | after, Philip Packer, Eſq; the Plaintiff's Brother, by ſome 
- Cantrivatice:got the Lunatick, and married her, — = 
making any Setilement or Proviſion for ber; and for 


this Cooteatigit ho-/and others concerned in procuring the 


but on a guit in the Spiritual Court, the Marriage was 
tenced to be good; and that Sentence afterwards af 
firmed: on an Appeal to the Delegates) and it was order d 
at the ſame Time, that all the Deeds and Securities re- 
lating to the Lunatick's Fortune, and alſo the Jewels, 
ſhould be brought and lodged with one of the Mailers of 
this Court, in * to e ſome Proviſion for the 
Wife, in Caſe ſhe ſhould ſurvive her Husband; and 


| likewiſe for the Children of that Marriage, in Caſe there 


ſhould be any. 
Some Time after, on Mr. Packer's Ap 


pplication to th 
ion of Lunacy 


ſuperſeded ; but in regard, Mr. Packer's Eſtate was much 


_—_ aw R "EEE "EY 


e were committed by this Court to the Fl, 


A” ml do eas ta 66 nt rr 


3 incume 
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| r he had made no Settlement on WE, 5 


was at the ſame Time ordered, that ſo much of the 5 00 { 
as was neceſſary, ſhould be applied towards diſcumbring 
his Eſtate, and the Reſidue. to be laid out in à Purchaſe 
of Lands, which together with ſo much of Mr. Packer's 
Eſtate as would made up 500 J. per Ann. was. to be'ſers 
tled on Mr. Packer for Life, with Remainder to his Wife 
for Life, for her Jointure, Remainder, to the Iſſue. of 
that Marriage, Vc. with Remainder. to Mr. Packer's right 
Heirs; and upon Mr. Packer's. making ſuch Settlement; 
the Reſidue of his Ladies Fortune was to be paid and 
delivered to him; and in the mean Time he was to be 


examined in eee touchiog Incumbrances gl 


his Eſtate. 159.4204. av bl; 
Mr, Packer never complied with any, Part of this Ocderz 
but being indebted to one Gooding ini a conſiderable Sum 
of Money, Gooding brings his Action againſt him, and 
recovers judgment, and took out a Fi. Fa. and theres 


upon the Mortgage Term of Sir Hunphry Briggs was 1 


by the Sheriff, and the Debt paid. 
"Line this, Mr, Packer being indebted to the Plainridhy 
his Sifters, in about 2000 l. apiece given them for their 
_ Portions, does by Indenture, taking Notice thereof, 


ſame; and. alſo fil other the Fortune and Portion. be- 
longing to him in Right of bis Wife, to Truſtees in Truſt, 
in the firſt Place to pay thereout to the Plaintiffs their 
Portions, and after in Truſt for himſelf, * Executor 
and Adminiſtrators. 


Some Time after Sir Edmond Bacon paitl i m the 5000 h 


due on his Mortgage ; and Mr. Packer not having complied 
with the Terms of the laſt Order, that ſame was again 
placed out at Intereſt on a Security taken, in the Name 
of a Senior Maſter of this Court, after which Mr. 
Packer died Inteftate, and without Iſſue; and about two 


Years. after, Mrs. Packer died likewiſe Inteſtate, and wich- 


out Iſſue; whereupon. the Plaintiffs, who were Siſters 


and; Hears at Law 6— and alſo Creditom as 


above 


afign the ſaid. 5.500 4. and all Securities taken for the 


* 
- EL” = 
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Seine 


above-mentioned, tock out Le 
him, and the Defendant Myndhum took out Letters of 
Adminiſtration to Mrs. Packer the Wife, and brought a 
Croſs Bill to have the Fortune, _ Securities delivered 
over to him. eee 155 e eee 00 
For the Plaintiffs in hs o gl Cauſe it was argued, 
that they had an undoubted Right to this Fortune of 
the Wife's, not only as they were Creditors, but alſo as 
they were Repreſentatives and Heirs at Law to the Huſ- 
band; that if the Settlement had been made purſuant 
to the Order, the laſt Limitation being to the ip Heirs 
of Mr. Packer, would have carried the Lands to them; 
that tho no Settlement were made, yet as Repreſentatives 
to Mr. Packer,” they were intitled to it; ſo that call it 
Land, or call/it Money, yet it equally belongs to the 
Plaintiff; that a Choſe. in Action belonging to the Wife 
may -be releaſed by the Husband ;- and if Truſtees for 
the Wife's Fortune ſhould pay it to the Huſband, his 


Wife would be without any Remedy; that a Wife on 
her Marriage is to forſake Father an Mother, and cleave 


to her Husband, and ſurely her Fortune is to go along 
with her; that a Husband may maintain Trover for his 
Wife's Goods taken from her before Matringe, - without 
joining her in the Action, ſo is 2 Lev. 107; and if a 
Husband before Marriage agrees to make a Settlement 
on his Wife, and afterwards makes the Settlement ac- 
cordingly, this intitles him to all her Fortune, eſpecially 
if it were made in Conſideration of that Fortune; and 


therefore his Repreſentatives ſhall go away with it, -tho' 


the Wife ſhould ſurvive, and this has been ſeveral Times 
ſettled in this Court; and here, tho no actual Settle- 
ment has' been made, yet the Wife has had the Benefit 
of her Fortune preſerved to her for Life, which is all 
ſhe ſhould have had, in Caſe the Settlement had been 
made ; that ſhe being dead, and no Children to be pro- 
vided for, her Fortune ought to go over to her Huſ- 
band's Family, 


bs in Adtion are not aſſignable. at Law, yet ſuch 
2 Aſſign- 


ters of AdminiHrs 8dr © 50 | 
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and not return to her own; that tho' 
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more ſtrongly intitled to the Benefit of the |Husband's 
Aſlignment'; that theſe: Securities being lodged: in the 
Court. makes no Manner of Difference, för the Court 
is but in the Nature of a Truſtee of them ſor the Wife, 
and has no Property therein; but the Property is ſtill in 
the Wife, and conſequently in tlie Husband ; that any Dif 
pr by Ceſtui que Truſt, is binding upon the Truſtee 
a Court; of Equity, and even. at Law z if the Huſ- 
ae brings Debt on the Wife's Bond, and recovers Judgs: 
ment, this alters the Nature of che Security; and makes' 
it the Husband's 3. und ſo it has been lately adjudged in 
the King s-Bench,| where ſuch à judgment was held af 
e within the Statutes of Bankrupts for the Bene- 
fit of the Husband's Greditors, for when the Husband 
recovers. Judgment, als Debt is turned into rem adjudi- 
catum, and is no longer a Chuſe in Action 
But my Lord Chancellor ſeemed to think, chat ſuch 
judgment would not have carried it to the Husband's: 
Repreſentatives againſt the Vids Sutra if that bad 
box the Pride of the Cale, L wilt 7; 111 
It was likewiſe urged, that tho! Order af the? 1600 of 
March had not at all varied the: Caſe, for the Intent 
thereof was only to ſecure ſome Proviſion for the Wife; 
that ſhe being now dead, that Order has had irs Effect, 
and the Plaintiffs who ftand in the Husband's Place: ought 
to have the Reſidue of the Wife's Fortune. 
On the other Side it was argued, that b d Com - 
miſſion of Lunacy a . the Wife, the Property 
of her Fortune was veſted in the Coins and this being 
in Force at the Time of the Marriage, prevented the 
Husband's Power over it; that he h indeed been very 
juſtly committed for his Contempt in marrying her; 
but that would be à very inſignificant Puniſhment, if he 
might at the ſame. Time go away with all her Fortune; 
that at leaſt the Crown had a Power to preſerve | the 
| Eſtates and: Fortunes of It againſt any * 
L 9 
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tiom of n and that Bower was lodged i in mis 


Court, that the Court bad more than a batt Cuſtody 
ol this Ladys Fortune; that by the Order of the 19th 


Mr. 


of March, was not to have any Part of her 


Fortune, till he made the Settlement, thereby ordered; 
q 
his Part thereof, had no 


that this was in the Nature of a Condition 


and he not having 
Title to the Fortune; | that the Husband's Aſſignmerit 


could not be.. pretended to affect the 3000. on Sir 
the Sheriff having made an 
Term on the Fi. Fa. before 
ment, and the Vendee by that Sale was become 


Humphry Briggs Mortgage, 
abſolute Sale of the legal 
that Aſbgn 


the abſolute Owner thereof; and Mr. Vernon cited à Caſe 
of Burnet and Kinaſton, where the Wiſe having a Sum of 
1400 l. out upon Mortgage, —— 
A 


made an 


of: this Money, 


Purchaſe of Lands, to be ſettled to ſeveral Uſes; then 
the Husband died, and afterwards the Wife died before 
the Money was paid in, and it was decreed for the Re- 
preſentatives of the Wife, againſt the Repreſentatives of 
the Husband; the Reaſon of which Caſe he ſaid was, 
that the Husband could Transfer no more to another, 
than he himſelf bad ; that he had but a Power of calling 
in this Money, and if he had made Uſe of that Power 
and received it, the Property had been abſolutely in him; 


that his Aſſignee, who ſtood in his Place, have no 


other Intereſt than the Husband himſelf had; and fince 
* did not reduce it into Poſſeſſion during the 


s Life, the Wife being the Survivor, - became 


intitled to it as 2 Choſe in Action, and ently it 
mult go to her Repreſentatives, and this he . 


that if this ine ſhould go 


| Caſe in Point. 


It was likewiſe urged, 


to the Repreſentatives of the Husband, it might have 
proved a very great hardſhip on Mrs. Packer, for ſhe might 


have married again, and had Children, and they muſt 


5 have e deſjeurs of _ Proviſion ; that as to the 


| Husband's 


oy 
when it was paid in, the Truſtees ſhould inveſt it in the 
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Huſband's Aſſignment it Was general; and if Per 


ral Aſſignments ſhould: prevail; it would ſoon put an 
End to the Docttine of Chattels Real, and Choſær in 


Action ſurviving to the Wiſe; for then it would be 


for the Huſband immediately after Marriage, to make 4 


general Aſſignment of all his Wife's Fortune; and char 


would prevent their taking any Thing after his Death, 


tho nothing more were done by the Huſband to alter 
the Property; that as the Plaintiffs could with no Cobur 


aſk the Decree they are now {ceking for againſt che Wiſs 
herſelf, if |ſhe were living, no more ought they to pre- 
vail againſt the Defendant, who is her Repreſentative, 


and ſtands in her Place; and Mr. Vernon cited 2 Caſe of 


Pheaſant and Pheaſant; whete à Man married à City 
Orphan without the Leave of the Court of Orphans, and 
for this he was corimitted and fined; and ſometimes 


that Court has fin'd a Man in ſuch 0 the full 
Value of the Wife's Fortune; yet that Court is of much 


inferior Juriſdichon to this; and though ſuch Proceed - 


ings may perhaps be fornewhar * have 
never been condemned or prohibited; 1 


ſubmitted it to the Court, Whether Mr. Packer's rnarrying | 
his Lady, who was then under the Care and Protectiom 
of this Court, without their Leave, was not ſuch a 


Contempt 28 might amount to à Forfeiture of her 


Fortune. 
And it was urged by moll of the Connell for the De- 


fandants; that the Power of the Crown over Lunaticks: 
was ſuch a Prerogative, as veſted their Fortunes in the! 
Crown, tho the Committee was accountable for the 


Profits to the Relations of the Lunatick, or to the Lu- 


mtick himſelf, if be recovered; and: if. ſo, the Poſſeſ- 
ſon of the Wife was direſted before her Marriage, and 
conſequently the Huſband had no Power to diſpoſe of 
her Fortune; but this was thought by ſeveral” to be no- 
Law, and the Court ſeemed to think it of ſo —_ 
"_ that no 1 was ofkred t to it. | We 


Lord 


N 
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Lord Chancellor. As to the Marriage, that is now out 
of: the Caſe, having had its Agitation in a proper Court, 
and da Sentence pronounced for it; and therefore it is to 

be looked upon as Valid and good. As to the Order 19th 

of March, I think that is likewiſe out of the Caſe, for 
as the Huſband, if he had complied with the Terms of 
1 that Order, had been a Purchaſor of his Wife's Fortune, 
il 2 ſo he having not complied with them, it is now as if 
no ſuch Order had been made; ſo on the other Hand, 
1 the Wife being now Dead, and no Children left, the 
i | Reaſon for this Court's interpoſing is at an End; and 
I | then, as to the 5500 l. that being paid in during the 
by Coverture, was the Huſband's Money, and the Property 


1 abſolutely veſted in him by Law; and though this Court 
1 thought fit to = their Hands on it, and had Power ſo 
nn to do, being paid into the Maſter's Hands; yet that was 
' only in the Nature of a Caution, till the Husband ſhould 
„ | make ſome Proviſion for his Wife; it was the Husband's 
U Money, but the Court had a Power to detain: or keep it 
1 from him *till he made ſuch Proviſion; but the Wife 
being now dead, and no Children to be provided for, the 
| Reaſon of their keeping the Money from him is at an End; 
| and then, Equitas ſequitur Legem, and muſt give at to the 
| Husband's Repreſentatives, to whom by-Law- it belongs. 
As to the 3000 l. on Sir Humphry Briggs Mortgage, that 
being ſold by the Sheriff on a Fi. Fa. before the Huſ - 
band's Aſſignment, muſt take Place againſt the Aſſign⸗ 
ment, tho' perhaps the Plaintiffs may have an Equity to 
the Remainder, after Payment of Gooding's Debt; for the 
Husband may aſſign over a Term or Mortgage for Years, 
which he has in Right of his Wife, and ſo he may 
- likewiſe the Truft of ſuch Term, and this ſhall prevail 
_ againſt the Wife, though ſhe ſurvives; and this will be | 
different from the Caſe of Burnet and Kinaſton, for in «| 
that Caſc the Mortgage to the Wife was a Mortgage in Fee, 7 
Which the Husband alone could not diſpoſe of; and 
therefore the Eſtate being till in the Wife, carried the 
Money along with it to her and her * 
38 8 
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to ſupport it 


. was h tort r tortious Act $0; direſt 


tho the Bam, c. was: meerly a. Choſe 
a Chattel Real, which 7 might aſſign 
| NI: and 


our taking Notes of the Jewels; bis Executots 
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but of. a Tamm ſor Xcara, a 
the Hugband has the abſolure Power, and may 
of it; without his Wife 's joining with. — there- | 


fre cbs ken of hig to the Plaintiffs, might have 
ood, if it had not been for beer 
* 


been g p. 
by the Sheriff z but, however, this Queſtion is not no 
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— me, and 1 gu bring on 1 ale agn 
Gooding's Greditons, I — nothing ft in it; 


„and mut go th che Defendanrs,. — 
7 —— che Hughand's aſſignment, becauſe it Wag 
Thing not aſſignable at Lay, and here {cams no Equity 
againlt che Defendants; hut ad to the 
els they mut go to the Hlaigtiffs, fox, this Vourt 
et em but 28.8 Plecdge or Gamion,/a 
was ſtill in the. Wife, and — in the | 


"It pop into 4 Choſe in ben pe, 
Was not ſuch; and 
Nate —__ 


to them — 5 4 and he ſaid the Diffexene berwean,fs 
Bond ox ſuch like, and a Term for oP e 
Husband was intitled in Right of his PO 
in 

not aſſignahls by Law but a Term for — 1 724 


without his Wife, and fo he might, the Thu e 
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N eng og nee How — 
1 and was ſhortly thus: A Min boxrows 200 J. un Jad Jewels, N 


the Pawn of ſame Jewels, Worth about i600 H and takes pon 8 . 
a. amen acknowledging the Jemels to he for each of 


N dd 1. 1495 een Haier hits 200 in ives his 
ts e a the Jie 


t paying the 


Money due on the Notes. 


ore, wth, | 


3 


3 FT”) Hand Tor King "of the 01 bee the 
1 Pawner borrows at eee T there! ſevera ther 
| sums of Money of the Pawnee, N gives his Note für 
5 | each 2 5 bot dai taking any 0 Minnet of Notice of the 
| ; 3 1 b dab F JUT 1 JO. DEC if DOOR 11894 
i Hs Executore bought this Bill to A 'the Jewels, 
= ol Payment of che 200 U. firſt lent thereon, and In- 

0 . the otily 'Quieſtion' «as, Whether he ſhonld 
"8 not likewiſe 'pay ah vther'Sums ſecured by his Teſtator's - 
1 Notes before "4 ſhonld' be alltiiitted'to redeem, and the 
4 Plaititiffs were to produce Precedetits, that the Redem emp- 
1 tion might be on Payment of che firſt Sum and Intereſt 
—_— - only, ' but could not find aby Frecedenꝶt. 
| =. y Lord Chancellor* now gave his Opition; Ich the 
Phintifs muſt pay all the Money due on the ſeveral 
Notes; and ſaid, ſinte there were no precedefts to 
_gwde him, he thought the conſtant Maxim of this Court 

N for that Purpo 8 that be 11 wütet 

Equi comes hither for Equity, m Bquity'; 

: r cannot — back cheſs 

Fou the Aſſiſtance of this Court, it is reaſonable/and 

juſt he ſhould pay the Defendant all Moneys due to 
bim; for it is natural to ſuppoſe the Pawnee would not 
bare lent him thoſe -Sums, but on the Credit of the 

Pledge he had in his Hands before; and ſaid, the neareſt 

"Cale: he could find that came to this was,) tlie Oude of 

S. John and Holford, 1 Chan Ca. 97, cho, be agreed that 

Caſe might be diſtinguiſhed from this, being between the 

Heirs of the Mortgagor and Sureties; but he ſaid, tho the 

Reaſon he now gave for his Opinion be not mentioned 

in that Caſe, as the Reaſon of the Reſolution; yet the 

Caſe would well enough have admitted it, and the De 
cree was accordingly; but Mr. Vernon ſaid, if there had 
been any Creditors of the Pawner by Bond, or a Com- 

— Bankruptcy out againſt him, the Defendant 
muſt come them for his Debts on the ſeveral 

Notes, and could not have 'tacked them to the Pawn, 
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— hed Behueſts, give! and deviſe all the 
reſt and reſidue of his Real b en Rue ev ths 
Plaintiff, and'the Heirs Male of bis Body bel ba begytte 
for ever; and fbr want of ſuch Iſſue, to the Pel t 
and the Heirs Mule of his Body be degbttenf Hop ther) 
with like Remainders over to ſevetal'« of the 
ſame Name, n mn ae Jefendane euton 
and dept & 24d oat tf] 3753 2883 PT on » COLES 
And now this Bill bend e bien El asse 
the Perſonal Eſtate, and that the Plaintiff ' night emo) 
the ſame to his own Uſe abſolutely, che Reminniler ove 

beg void; and the Deſendant brought a Croft Bill; 
upon Pretence that there were Directions in the Will, 10 
have the whole Perſonal Eſtate veſted" in the Plirchaſe 
of Lands to be ſettled in the Manner abovetnentioned. 

But upon reading of the Will, my Lord « was 
clear of Opinion, ä —— 
ſuch Part of the Perſonal Eſtate, as was not upon Go- 
vernment Security (which was about 8000 J. or 9000 J.) 
and for * which amounted to about 14 or 
e that was Rey takey no e 
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and alſo poſſeſſed of a conſiderable Ferſotial Wade fe as 
an Intentiom to ſettle and ſecure both in Mee, 
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relidue f bis Real. and Perſonal Riiates:(; mae bitt 
„For the: Plaintiff it was ſaid, a to that, chat che De- 
viſes yer were abialuteiy void, and the hole veſted. in 


the Plaintiff, as not being capable pſchearing any further 
and this Foint —— — ave 


UP3 , but N | they inſiſted, that the Intent of che Lela. 
tox to he 40 conginge the Rea] Elte, and the 
Lands to be purchaſed in the Name of rhe Teſtator, this 


Court —_ Order the Settlement to be made in ſuch 


Manner, that the Fa intiff might nat 1 to defeat 
the Remainders; etch, that the Plaintiff ſhould 


be only made Tenant for Life, wih Remginder to bis Grſt 


Aung other Sons in Tail Male, and ſo for the others in Re- 


mainder; and the, Aorney:Quneral laid: the Houſe! of 
Lands had in a Caſe lately made the like Proviſion for 


che Beneſt of tba Ice, e e ann em 
by the Father. /- itt J 91 
But NL n Ghaneeller faid, it — ins cal of 
Marriage Axpcles, where the Intent was plain to provide 
fox the Aſſue of the Marriage; but hare che Teſtacor 
himſclf has expraſly.given it to the Plaintiff, in Tail Male; 


and therefore he: thought this Court could not vary the 
Limitation j beſides, that the Defendant has a chanes for 


de Remajoder,} if the Plaintiff ſhould: die: wichous: (ue 


| before ,; OF; Recovery luffexed; and mentioned a' Caſe 
where uch Remainder took Place, by the Death of Te- 
nant in Fail, without Iſſue, before he could -compleat a 
Recovery; and therefore ordered a Settlement in this 
Qale to be made in the like Mannen, and the Deeds 
— p97 Ron oe I that 
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Howell verſus Fri, dern, 
NE Davids made a Mortgage of Lands in Males, by A Mortgage 
way of Leaſe and Releaſe, to one Reynolds, and made redeem- 
his Heirs, in Conſideration of 300 l. and the Proviſo 0, 00 
was, that if Davids, or his Heirs or Aſſigns, ſhould on nd ay . 
Michaelmas-Day 1702, or any Michaelmas- Day following, ace Pay. 
pay to. Reynolds, his Heirs or Aſſigns, the Sum of 300 J room e 
and all Arrears of Rent or Intereſt, which ſhould be fer g. 
then due, then the {aid Conveyance was to ceaſe; but date to his 


. . | Wife, there 
in this Conveyance was no Covenant for Payment of the being no Co- | 


Money as uſual, but only a Covenant for. quiet Enjoy- . 
ment, and that the Eſtate was free from Incumbrances, the Maur. 
Davids pays the Intereſt of this Money during his Life, whether the 
and ſettles the Lands themſelves to the Uſe of himſelf arten Fo 
for Life, Remainder to Mary his intended Wife for Life, Wife's Hands 
for her Jointure, Remainder to his own Right Heirs; 
and after having Iſſue by his Wife, one only Daughter, 
named Maud, he by his Will gives ſeveral Legacies ; and 
after deviſes in theſe Words: All the reſt = reſidue of » 
my Perſonal Eſtate, I give and deviſe to my Wife Mary 
and my Daughter Maud, whom I alſo make joint Exe- 
cutors, as well to pay my Debts, as to levy my Debts, 
and dies. Maud the Daughter was then an Infant, and 
died ſoon after, under Age, and without Iſſue. 
This Bill was brought by the Plaintiff, and his Wife, 
who was Heir at Law to Davids, againſt Mary his Widow 
and Executrix, and againſt the Aſſignee of the Mortgage 
to be let into a Redemption of the Eſtate; and that the 
Perſonal Eſtate in the Hands of the Widow and Execu - 
trix, might be applied in Eaſe and Exoneration of the 
Real Eſtate, for the Benefit of the Widow and Heir 
at Law. 
But my Lord Chancellor thought this a quite different 
Caſe from thoſe wherein ſuch Directions have been 
given; and ſaid, that there being no Covenant for Pay- 
ment of the Money, there was no Contract at all be- 
Nnnnno tween 
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tween them, menen expreſs nor implied, nor would any 


Action lie againſt the Mortgagor, to ſubject his Perſon, 


or compel him to * this Money; but this was in Na- 


ture of a conditiona 


Purchaſe, ſubject to be defeated on 
Payment by the Mortgagor, or his Heirs, of the Sums ſtipu- 


| lated between them at any Michaelmas-Day, at the Election 


of the Mortgagor, or his Heirs; ſo that here was an 


everlaſting ſubſiſting Right of Redemption, deſcendible 


to the Heirs of the Mortgagor, which could not be for- 
feited at Law, like other Mortgages; and therefore there 
could be no Equity of Redemption, or any Occaſion for 
the Aſſiſtance of this Court; but the Plaintiffs might 


even at Law defeat the Conveyance, by performing the 


Terms and Conditions of it, which were not limited to 
any particular Time, but might be performed on any 
Michaelmas-Day to the End of the World; and ſince here 
was no Covenant or Contract, either expreſs or implied, 
to Charge the Perſonal Eſtate of the Mortgagor, he 
thought there was no Reaſon to lay the Load of this 
Debt, upon that, which was given to other Perſons; 
and tho Maud, who was Joint · Executrix with the De- 
fendant, was alſo Heir at Law to the Mortgagor, yet he 
did not think her Moiety of the Perſonal Eſtate ought 
to be applied towards diſcumbring this Eſtate, but muſt 
go to the Defendant as the ſurviving Reſiduary Legatee; 
and for the Expreſſion in the Will concerning the Payment 
of his Debts, that being coupled with the other Words, 
Whom I make Foint-Executors, as well to pay my Debts, 45 
to levy my Debts, ſhow that he meant ſuch Debts as be- 
longed to the Office of an Executor, which this did not, 
there being no Remedy againſt them, for want of a 
Covenant for that Purpoſe ; and it was at the Election 


of the Heirs of the Mortgagor for ever, Whether they 


would redeem this Eſtate or not ; but he agreed, if a 
Redemption were now to be of it, the Defendant having 
the Eſtate in Jointure for her Life, muſt pay one Third, 
and the Plaintiff the Heir at Law, the other two Thirds 
of the principal Money ; and that in the mean Time the 

3 ? Defendant 
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Defendant muſt keep down the Intereſt of it; bur where 
being ſome other Points in the Caſe, which required a 


further Diſcuſſion, and might be properly triable at Law, 


my Lord made no Decree, but ordered them to ſearch 


for Precedents. Note, It was ſaid to be a common Prac- 
tice in Wales to make Mortgages in this Manner, with 
Deſign to keep the Eſtate for ever in their own Family. 


White verſus Thornborough & al. df 205 


1 Fackſon, the Plaintiff Mary's Father, being ſeiſed 
+ in Fee of a Freehold Eſtate, and alſo of a Gopyhold 
Eſtate; and having married an Orphan of the City of 
London, does after Marriage, (in Conſideration of 1700 l 
which was her Portion, and was but then paid him by 
Indenture the iſt of October 1678) covenant. with the 
Chamberlain of London, and another Perſon, to levy a 
Fine of the Freehold Eſtate, to the Uſe of himſelf for 
Life, Remainder to the Uſe of Mary his Wife for Life, 
for her Jointure, Remainder to the Heirs Male of his 
Body, on the Body of the ſaid Mary to be begotten, 


Where a 
Court of E 
quity will 
carry Mar- 
riage Articles 


into Execu- 


tion, tho* to 
the defeating 
of Creditors: 


with Remainder to his own right Heirs ; and by the ſame 


Indenture covenants to ſurrender the Copyhold Eftate 
to the ſame Uſes; the Copyhold was not ſurrendred, nor 


was any Fine ever levied of the Freehold. After this, 


he had Iſſue by his ſaid Wife, Abrabam his only Son, and 
Mary his only Daughter, the Wife of the now Plaintiff; 
and died: After his Death Mary his Widow brought a 
Bill, and had a Decree to hold and enjoy the Eltate 
during her Life. Abraham her Son contracted Debts to 
the Value of 1400 l. for which the Defendants became 


his Sureties; and for the better ſecuring the Payment of 


thoſe Debts, Abraham does by Indenture in Auguſt 17 14; 
covenant to levy a Fine of his Freehold Bſtate, to the 


Uſe of Mary his Mother, who was then living, for Life, 


Remainder to the Defendants for 500 Years, Remainder 


to himſelf in Fee; and the Truſt of the Term was de- 


clared to be for Payment of the 1400 l. and Intereſt, 
| with 
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with a Covenant for further Aſſurance; and at the ſame 


Time Abraham ſurrenders his Copyhold Lands to the 
ſame Uſes : After this, Abrabam makes his Will, and 
thereby deviſes all his Freehold and Copyhold Lands to 


the Defendants, for the better indemnifying them againſt 
the ſaid 1400 J. and Intereſt; and makes them Executors, 


and then goes a Voyage into the Eaſt- Indies, where he 


died without Iſſue, leaving the Defendant Anne his Widow 
and Relict; no Fine was ever levied by him of the 
Freehold Eſtate purſuant to the ſaid Indenture; and 
Mary the Plaintiff's Mother being dead, the Plaintiffs 
brought this Bill for a diſcovery of Writings, and an 
Account of the Rents and Profits of the Real Eſtate, as 
belonging to the Plaintiff Mary ; and that the Defen- 
dants might likewiſe be obliged to ſurrender back the 
Copyhold Eſtate as belonging to the Plainnff, 

My Lord Chancellor Harcourt decreed accordingly, ſa- 


ving only the Defendant Anne's Dower out of the Free- 


hold Eſtate; and the Reaſon of his Decree was, that he 
took the firſt Indenture to be only in the Nature of 


Articles for a Settlement; and that if a Bill had been 
brought to have carried it into Execution, the Settlement 


would have been ſo, as to have made both the Son and 
Daughter Purchaſors of the reſpective Remainders; and 
as to the Copyhold, that being to be intailed by the 
Articles, could not afterwards by a bare ſurrender be 
defeated, without a particular Cuſtom had been found to 
have warranted it. From this Decree the Defendants 
now appealed. 2 3 7 
For the Plaintiffs it was argued, that they were Pur- 
chaſors under the firſt Settlement made by the Father, 
in Conſideration of 1700 J. Portion paid; that tho” this 
Deed was executed after Marriage, yet the Portion being 
paid at the ſame Time, it could not be looked upon to 
be voluntary, but would be as effectual as a Settlement 
made before Marriage, and ſo has always been held where 


the Portion was paid at the Time of making the Settlement, 
that if the Fine had been levied purſuant to this Deed 


of 


3 
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F. — chere Had been no Queſtion*bur 1 tid 


been an effectual Settlement; and then 4brahiim'the Son 
being Tenant in Tail, —— levy a Fine could 
not have bound his Iſſue, much leſs the Plaintiff Mu 
who claimed as a Purchaſor, by Way of Remainder”'as 
Heir of the Body of her Father; that tho" no Fine were 
levied, yet in a Court of r 
as the ſame Thing; and there is no Doubt but if a Bill 
had been brought by the Truſtees in chis Father's Life 
Time, this Court would have obliged” him to compleat 

the Settlement by levying the Fine; that the Plaintiff 
Mary was a Purchaſor for a valuable Conſideration under 
this Settlement, and therefore ought not to loſe the 
Benefit of it; that as to the Copyhold that was actually 


ſurrenderd to the Uſes of the firſt Deed; and then 


. being Tenant in Tail thereof, could not without 
particular Quſtom for that 
iſe, or the Plaintiff, by a bare Surrender; and ein 
it was pray'd that the — 

On the other Side it was the Defen 
were juſt Creditors for 1400 J. dan if the Eſtate wods 
taken from them, they muſt intirely loſe their Debs z 
that no Fine being levied purſuant to the firſt Deed, tho 
legal Eſtate continued ſtill in the Father, and from him 
deſcended to Abraham. his Son, 'and he find by his Will 
deviſed it to the Defendants; that it was very extraordi- 
nary for the Plaintiffs to aſk the Aſſiſtance of à Court 


Decree might land. 


of Equity to take it from them; that 4braham the 8on 
was but Tenant in Tail in Equity, and therefore, tho' he 


did not levy a Fine, yet. that was not material, for a 
Bargain and Sale, a Feoffment, or Covenant, to levy a 
Fine by ſuch an equitable Tenant in Tail, has been held 
ſufficient to bind his Iſſue; and ſo it was ſettled in the 
Caſe of Allee and Allee, where that Point came folemnly' 
in Debate, that tho che Plaintiff claimed by Way of 


Remainder, as Heir of the Body of her Babe, — i 


was ſuch a Remainder as was actually veſted in the 8on; 
and if the Settlement had been perfected, he might by 
| 0 0000 5 his 


Purpoſe defeat either his 
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his Fine have barred, not only his own Iſſue, but alſo 
the Plaintiff, and then his Covenant to levy a Fine ought 
in Equity to have the ſume Effect; that as to the ye 
hold Eftate, there could be no Doubt but that was eſſectu· 
ally: veſted in the Defendants 3 that there could Furl 
Intail of a Copyhold, or if there could, yet à bare Sur- 
render by uch 1 has been always held ſuffi· 
cient to bind his Iſſue, unleſs ſome particular Cuſtom 
were found; that a Common Recovery' was needful, wy 
therefore it was pray d the Decree may be reverſed.” 
But my Lord Chancellor ſaid, he thought, if this Deed 
of Covenant were to be looked upon only in the Nature-of 
Articles, then if a Bill had been brought to have carried 
it into Execution in the Life Time of the Father, the 
Court. would have decreed the Limitation to have been 
to the firſt Bon, and the Heirs Male of his Body, with 
Remainders to the Daughters, and the Heirs of their 
Bodies , the Remainder to the Heir of the Body 
of the Father; and in ſuch Caſe, tho the Son by à Come 
mon Recovery. might have barred the Remainder to the 
Daughters, yet they would have a Chance for it, in Caſe 
no ſuch Recovery had been; which ſhows the reaſonableneſs 
of. purſuing ſtrictly the Intent of ſuch Agreements; for 
the Tenant in Tail, through Ignorance or Forgetfulneſs 
may omit to ſuffer ſuch Recovery, or he ma may be 
vented by Death before he has compleat ed it, and Abe vt 
the Remainder will take Place; but he thought in this 
Caſe, from the Circumſtances of - paying the 5 — r 
the ſame Time, and the — ge ans 
Party, that it was more than Articles, and —_ * 
looked on as a Settlement, tho he ſaid it was a very in- 
firm and imperfect one; but taking it as a Settlement, then 
by the Limitations thereof, as they now ſtand, tho' the 
Son would have had both Eftates. in him, and mi by 
2 Fine have barred them, yet his Covenant to a 
Fine only cannot affect the Plaintiff, who now derives 
her Title, not under token, ako ** 


3 


her r Father, per 3 doni, par its Paramount the 


 Effate in Tail Male, which the Son took, 

But as to the Copyhold Eſte, he ſaid, that could not 
be looked upon as a Fee Simple conditional (which the 
Council for the Plaintiffs contended 5 vo wn, 


to ſupport it ntai Jand, bat. 
alien it bal | 72/208 11 
Iſſue; for that every Body knew _— 
but a kind of Tenure in Villenage, and in wee ar of 
their baſe Nature, determmable at the Will of the Lord, 


though now indeed they have been improved and bardned 


by Time; 5 but Prima Facle,ri muſt be taken, t t a Sur - 


render by ſuch Tenant in al will bind his 1 unleſs 
a particular Cuſtom were found, that there ought to 


1 been a Common Recovery, and. that not- appearing 
in the Caſe, he thought the Defendant had a good Title 


to the Copyholds; F. therefore reversd the former Megs 


cree as to that, but it as to the Freehold. 
But, Nota, ſeveral at the Bar were diſlatisfied- with this 
and the former Decree as to the Frgehold, and thaught 


that the Defendants having the Eſtate in Law in tham 


by the Deviſe, and being > fo Creditors, ought not ta 

3 had this Eſtate taken — 0a 82 

2 — Equity, and thought, the DiſtinGian of an 
rm 


ement unintelligible, bun 1 

Note likewiſe, in this Caſe. the 8 
had by their Anſwer plainly confeſſed, that they had 
Notice of ann 
ties, and. took. FRY ORR ARE ee 
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2727 Writing, and thereby deviſes in theſe Words, Ymprimis, 
my Depts, 1 I will and deviſe, that all my Debts, Legacies, and Fu- 
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m Cn 'Cincmaniz. 
caſe ss Trott verſus Vernon. 
Lan! "Mai being ſeiſed of a Real Eſtate, and alſo poſ- 
theſe Words. ſeſſed of ſome Perſonal Eſtate, makes his Will; in 


=_ han nerals ſhall be paid and ſatisfied in the firſt Place. Item, 
Kals I give and deviſe, and then proceeds to diſpoſe of his 
Jef Place 3 Real and Perſonal Eſtate; and his Perſonal Eſtate not 
amount to a being ſufficient, the Queſtion was, Whether that Clauſe 

Charge on gy ha Will ſhould: amount to a Charge on his Real Eſtate 


fare, if the for the Payment of his Debts, Legacies, and Funeral. 


Ferſonal is 
not ſufficient for that Purpoſe, 


My Lord Chancellor was clear of Opinion that it 
ſhould, for as to his Debts, it was but natural Juſtice they 
ſhould be paid, and his Perſonal Eſtate would have been 
liable to the Payment thereof, whether he had given any 
Directions in his Will about them, or not; when therc- 

fore he wills and deviſes, that his Debts, Lepacies, and 
Funeral ſhall be paid and fatisfy'd, in the firſt place, 
. theſe Words muſt be intended to give a Preference for 


thoſe Purpoſes, to any other whatſoever ; and * he 
3 oes 


* 


might happen to the leſſenin 


"Is G 2 — 


Joes not deviſe his Real or Perſonal Eſtate to 
in particular; for theſe Purpoſes the Petſons tho come 
within that Deſcription, — be ſuppoſed toi be within 
his View; and it muſt be taken as "Deniſe for their 
Benefit, preferable to any Diſpoſition whatſoever, either 
of his Real or Perſonal. ___ and RY bach of 
them are wade liable ho. T 


Pagett east Honkins.. lt 284, 


Iſſue two Daughters only by a former Venter, mp 


e his Will, and thereby deviſes 6000 4 apiece to his e ue 


* being a Freeman of Pug — 11 


ſaid two Daughters, and makes his ſecond Wife Execu- G00 /.apicce 


trix, and dies; the Widow after: his Death proves his e 
Will; and on a Treaty of Marriage to be had W Fer 
ber and Sir Benner Hoskins, the gives. in un Eſtimate f 


Mr. Whitcombe's Perſonal Eſtate, amounting to about his Perſonal | 
ber omn Share, ſhe had Ban a 


180001. whereof 60001. being 
taken Tallies and Orders to that Value into her own 18007. ro 
Hands, and propoſes to have a — made on Ee 


by Sir Benner adequate to that Fortune. arte 


Futbend, in Conkleration thereof Bülel . Joint of Goo l * ot Bd > 12 of 
12000 4. befell the\Freeman's Eſtate; and tho* the Wife dead, and it was urged, that the 
Tecond Huſband was a Purchaſbr. of her Fora, ys ed, 

„ 


out of the 60⁰ l. 


. 0 


Thereupon 
de had between her and Sir Beaver Hockins 3. and, that it 


was computed her Fortune upon the Account would 
come out to be 6000 4, Sir Bemet in Oonſideration 
thereof, agrees to ſettle; upon her by Way of ee 
600 J. —_ for Life; and ſhe at the: ſame Time 
makes an A of the Dower ſhe 406, inticled to, 
out of Mr. ihircombe's' Real Eftate.to Truſtees in Truſt, 
to make good to Sir Bennet any Loſe or Deficiency that 
— her 50004. Fortune. 

and Sir Nennet receiving 


The Marriage takes Effet 


th 5000 l. fertles 600.4. Per Hun, on in Wile, far Life, 


Ppppp | - purſuant 


that the Daughter have a 


0 
120 


purſuant: to the Articles; and it happening afterwards; 
that à Loſs of 12000 L really befell Mr. Whitcomb?'s 
Perſonal Eſtate, this Bill was now brought by the 
Daughters, after the Death of my Lady Hoskins, and Sit 
Bennet, who ſurvived her, againſt the Defendant, who 
had taken out Letters of Adminiſtration to Sir Benner, 
for an Account of his Perſonal Eſtate; and to have a 
proportionable Recompence thereout, for their Shares of 
the 6000 J. that now as the Caſe fell out, being all the 
perſonal Eſtate Mr. Mhitcombe had left; and it was de- 
creed accordingly by my Lord Harcourt to a general Ac- 
count; but e on a Rehearing his Lordſhip 
Vveuaried that Decree, and directed an Account of the Per- 
ſonal re, e 1 of the 60001.) from which Decree 
the Plaintiffs now appealing to my Lord Chancellor 
| © ' Comper r HY -WIBITL & CH) THIS o AIK FY 
It was inſiſted upon for the Plaintiffs, that they ought 
co have an Account of the Perſonal Eftate at large; that 
if they ſhould not have this Account, they would be 
intirely defeated of their Portions; that this 6000 J. was 
all that was left; and Sir Bennet having Notice that it 
was ſubject to an Account, ought to be affected with it, 
eſpecially as this Caſe is, where he has provided himſelf 
++. with a Recompence, in Caſe of any Loſs or Deficiency, 
© that otherwiſe it would be in the Power of any Woman, 
who was an Executrix, to give away all her-Teftator's 
Aſſets with herſelf in Marriage, and fo defeat Truſt 
Creditors | of their Debts, the Conſequence whereof 
would be, that none from henceforth would run that 
Hazard, and ſo no Women would be made Executors ; 
that tho' Sir Bennet is in the Nature of a Purchaſor of 
this 6000 J. by his Settlement, yet he appears to be 2 
Purchaſor with full Notice; and therefore his Aſſets ought 
to be liable to the Plaintiff's Satisfaction, and cited 2 Vent. 
360. Hodges and . i Atl 16006? a en . 
On the other Side, it was argued by Mr. Vernon and 
others, that if an Executrix commits a Devaſtavit, and 
marries, the Huſband ſhall be liable, even at Law, os. 
| . e 
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Suit can be maintained againſt him-atiLawy' whatever! 
Fortune he had with her; that in Equity indeed it has 
been held, that any Speciſick Aſſets of the Wies Teſtator 
may be followed in the Hands of the Huſband aſter her 
Death; ſo for any Thing which he has meerly in Right of 
his Wile, he ſhall be liable in this Court, 10 25 as that 
extends, to make good any Devaſtavit committed by his 
Wife before Marriage; but for the Fortune at large of 
the Wife, it was never yet carried ſo far, as to charge the 
Huſband on Account thereof, after her Death, : eſpecially 
where the Huſband; as in this Caſe was a Putchabbi of 
his Wife 's Fortune, for a valuable Conſidetation, by 
making a Settlement on her; that if the Wife before 
Marriage had ſold theſe Tallies and Orden to ay 
Stranger, and waſted the Money, the Plaintiffs could 
never have come againſt the Purchaſor for a Recompence z | 
that the Huſband was - equally a Purchaſor in this Cale; 
and ought not to be affected by this accidental Laſs; 
which has ſince happened in Mr. Whitcombe's Aſſets; that 
if it were — there would be no dealing with an 
Executor; and where a Woman was made Executrix, ſhe 
muſt never expect to marry. 

But my Lord Chancellor ſad, that Sir Benner Hoskins 
taking Notice in the very Articles, that this very 6000 IJ. 
was part of her firſt Huſband's Perſonal Eſtate, and that 
too, upon an Account open and unliquidated, he comes in 
as a Purchaſor thereof, 4 nd liable to that Account, 
and can be intitled to it no bee he does not take 
it as a ſtated liquidated Sum whereto his Wife was in- 
titled; but as ſo much as upon the Account might be 
coming to her; and therefore takes it ſubject to the Event 
of that Account, and has accordingly provided himſelf 
of a Recompence, in Caſe it ſhould fall out to be leſs; 
and therefore he thought, that the ſecond Decree which 
excluded the 6000 J. out of the Account was wrong; 
and that the firſt Decree was right, and ought to ſtand. 


But 
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8 Mr. — — to be — diſſatisfied with this 


Denree; and apprehended the Conſequence of it might be 


very dangerous toPerſons'who ſhould'deal with Executors 
for the Purchaſe of their Teſtator's Aſſets ; but my Lord 
Chancellor ſaid, that Inference could not be made from 


_ this Decree, which was pon nary, rates ne 


ſtances of the Caſe.  - 

Nott, A Caſe was cited, when this Chancellor had the 
Seals before, where an Executor being poſſeſſed of a Term 
for Years in Right of his Teſtator; and being indebted 
to one in a Sum of Money on his own Account, agreed 
with his Creditor for the Sale of this Term; and that the 
Debt ſhould be diſcounted out of the Purchaſe Money; 
and yet upon a Bill brought ent him by the Cepditore 
of the Teſtator, he was not allowed to ſink his own 
Debt, but was decreed to pay the Money, becauſe he 
with full Notice; 9 —— Tellaninuey 
Eſtate, and nothing came into the Executor's Hands as an 
=27 e ye 
tor's oth. "a 
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Term. 8. Trinitatis, , 
1716. | 
In Conta Canceit ans.” | 


. 3 T. 1 eu 2 


br: Father of Gill: Thackr his Son, tx oath 
on the Marriage of the Son, by Indentures of Leaſe daz, by 
and Releaſe, in he Year 1670, convey: certain Lands to + and 


Releaſe, 
Truſtees and their Heirs, to the Uſe of Gilbert the Father 77 Land ro | 


for Life, then to Fane his Wife for Life, Remainder to chair Hain, 


Gilbert the Son for 99 Years, if be ſhould ſo long live, day Arnie 


5 to Truſtees and their Heirs during his Life, ur la - 
upport Contingent Remainders, Remainder to the his Wife for 


bits ed Wife for Life, for her Jointure, Remainder to — 
the firſt and other Sons of that Marriage in Tail Male you. f 
ſucceſſively, Remainder to the Daughter and Daughters 
2 that Marriage, and the Heirs of their Bodies, till 

2 ſhall out of the Rents, Iſſues, and Profits of the an . — 
aid Premiſſes, have raiſed and received the dum of Caatfigat 
000 J. and after the ſaid Sum raiſed, or in Caſe there Remainders, 
no ſuch Daughter or Daughters; then to the Heirs to the Sen, 


of the Body of Gilbers the Son, Remainder, to Franeis fbi 


Qq 9g g I Thacker, aur — 


„ Son of that Marriage is Tall le, Remainder vo the Daughter 
or Dengluzes of that Marriage, and the Hejrs of their 2 

and Profits, have received 3000 U. Remainder to the Heirs the Bf of Remainder to the 
* the Father, and to his firſt and other Sons, Remainder to the Right Heirs of the Son 


for ever. There were Iſſus of the Marria only two Daughters, wh̃ being in Foſſefſion after all the 
Precedent Eſtates determined, (uffet, a Common ery, and it was held, that this was no 
mani, ſubſequent Remainders, the Limitation to them being oaly » Security, OT OS. 


__ De Term. & Tia 1716. _ g 


rr 


"Thar the ſecond Son of old Gilbert, and to his firſt 


and other Sons in Tail Male ſucceflively ; and fo in like 


Manner to John Thacker, a thitd Son of old Gilbert; and 

to his firſt and other Sons in Tail Male ſucceſſively, Re- 
mainder to the Right Heirs of Gilbert Thacker the Yon 
fh HN 


- The Marriage takes Effect, and they have Mute only 
two Daughters, who being in Poſſeſſion, after all the 
other Eſtates determined, which were precedent, ſuffer a 
Common Recovery to the Uſe of themſelves and their 


| Heirs, and one Queſtion in this Caſe was, Whether by 


this Recovery the Remainders were not barred. - 

And it was argued, that they were, becauſe the pri- 
mary Intention of this Limitation, was to make them 
Tenants in Tail; and the railing of the 3000 J. was 


but the Secondary Intention thewwof z and when they 
being ſo Tenants in Tail, ſuffer a Common Recovery, 


this bars their Eſtate Tail, and the Remainders depending 
thereon ; and for this was cited and relied on a Cale, in 
Point, Benſon and Hudſon, 1 Mod. 108, to 112, and the 
ſeveral Caſes there put by my Lord Chief Juſtice Hale. 


hut as to this Point my Lord Chancellor was clear of 
Opinion, both upon the firſt ſpeaking to it, and the 
next Day after, that this was but in the Nature of a 


Security for the 3000 L and tho' the Recovery barred the 
Eftate Tail, and Remajnders at Law, yet the Dayghters 
were but in the Nature of Truſtees, afrex the 3000 J. 
raiſed, for thoſe in Remainder ; that before the Recovery, 
they had but an Eſtate Tail for their Security for that 


. 


"Sam, that now after the Recovery they had the Fee- 


Sitople ; bur ſtill che ſame in a Court of Equity was but 


a Security, till that Money raiſed; that thoſe in the Re- 

mainder had the Equity of Redemption in the ſame - 

Manner as the Perſon who made that Security would have 

RE no 4g Limitation in poder had FP that 
therefore they might at any Time, by paying 

l z ooo l. determine the Eſtate of the Daughters, and then 

Das 


— 


s would be but Tyaftecs for them ; that 


3 


wy * Curie" Can 


chis 3000 J bang to be e ont of the Rents, Mus, 
and Profits, I the Ordinary or Annual Rents and Profits 
of the Lands would not raiſe the Money in à 'convement 
Time to anſwer the Intent of the Settlement, which 
was to provide Portions for the Daughters; that in 2 
Court of Equity the ſame might be decreed to be raiſes 
by a Sale or Mortgage thereof, which were the extraors 
dinary Profits of the fame Lands ; and tho" in this Caſe 
the Daughters had been in Poſfeſpon of thoſe Lands for 
ſome Tyme, and recaved the Rents and Profits thereof, 
yet they might fill ſuppiy a n the 1 

of thele Portions by Mortgage 

Profits already recewed thould be applied, in the 25 
Place towards che Intereſt of the 3000 f. and the Reſidue 
received towards the Principal, and what ſhould fall fhort 
to be made up by 2 Bale or Mortgage; otherwiſe, If they 
ſhould be: echt out of the Anat 
Rents and Profits, only they would be eating out. the 
Portions, and might never have oy Sony adequate ro the 
Provilion mt to them. 

Another Point in this Caſe was, Werber the Re- 
mainder to the Heirs of the Body of Gilbert the San, 
and the laſt Remainder to the Right Heirs of the ſaid 
Gilbert, ſhould veſt in ſuch Heirs of the Body, or Right 
Heirs by Purchaſe ; For it ſeems the twp other Sons of 
old Gilbert were dead, without Iſſue. 

And it was argued: it ſhould, "INE"? Gillert the Son 
taking but an Eſtate for Years, and the Remainder being 
| limited (expreſly to Truſtees und their Heirs, "during bis 
Life ; that the Remainder mit veſt in the Heirs, or 
Heirs of his Body by Purchaſe, he having no Eſtate of 
Freehold. +. 

But on the other Side it was argued, that the Son 
joined with his Father, and therefore it was to be pre- 
| ſumed that the Father had but an Eſtate for Life; my 

that the Inheritance moved from the Son, and then it 
was his old Reverſion in him; and upon this Occaſion 
were cited the Caſe of Fenwick and Mitford, 2 C. 91. 
| * Co. 
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Go. Lit. 22 5. and Pibus and Mitford, 1 Mod. 98, that a 


Man cannot make his Heirs, or Heirs of his Body Pur - 


chaſors, without departing - with the whole Fee- Simple; 
that here he had not ſo done, becauſe having but an. 
Eftate for Years, the old Eſtate for Life continued in 
him ; and being coupled with the Remainder to the Heirs 
of his Body, and that to his Right Heirs, muſt neceſſarily 


derive the Eftate to them by Deſcent. 4 
But to this it was replied, that the Eſtate being limited 


to Truſtees during his Life, entirely varied this Caſe 
from thoſe which had been cited; that this Sort of Li- 
mitation was not thought of at che Time of thoſe other 
Caſes, but was entirely new, and found out long afier; 
that by Reaſon thereof he could not be ſaid to have any 
reſulting or old Uſe durin his Life; and that it had 
been fo adjudged in 9 04 of Tippin and Coſuns, by 

my Lord Gt Juſtice Hol, and al the Court, which 


. "Caſe is reported in 4 Mod. 3803 tho che . is 


not there mentioned. 

But this being meerly a Point of Law, and it not 
E whether Gilbert the 8on had any, or what 

te, tho he joined in the Conveyance, whether an 

Eſtate Tail with a Reverſion to old Gilbert in Fee, or 
whether he had a Remainder in Fee, or what other Eſtate. 

My Lord Chancellor order d an Ejectment to be brought, 
and on a ſpecial finding of this Mater, the Queſtion to 
be argued and determined at . and ſaid, chat he 
thought it a very nice Point. 

Note, The very ſame Point came in Queſtion 6 
my Lord Chancellor Harcourt, in the Caſe of Ewer and 
Howard, but was not determined. 5 


4 t <= - 4 9 
2 £ — - "= 4 - N * # A 
: x „% — 4.5 
S E s , 1 * 
+7 wy 8 143 75 L . k . F , 7 ( 1 * : N 
4 ; : ? , : ; 7 WY # * » 1h . « TED 
1 « 43 £ - as : 5 T3 « : 4 5; : 4 of 1 7 4 ? 14 * 14% BY 98 * 47 
* Pe: 41 1 4 4+ i * 1 LT 
E * 1 * 
\ 7 ” *% _ * > — 1 _ : 
7 p > : 13 : Wis EF A 3% be . > 
* * $ . 4 * 1 1 N F - 42 * 4. * $ 5 1 5. EC x» * 2 * * 
A oy put B14: 4 OF: - D ; E . „ 4 $3" $4 I&% : er 
5 j * . 3 5 N 
f 8 5 8 3 
1 3 F #rg 11 t i 
c E 4 i 2 VS 1 LF * 3 
x 8 *. 
* - : 5 —- 7 3 ** : 4 
5 . In. 1 N 0 9 4 * 5 : 4 . - 
7 : , * #1 FR 
5 * 
4 Fo =... c 
* 
, " 9 * - : = * J S 4 "4 
* . . 
- : , 


4 
1 
x 
a 


- 
8 
F 

- 


* 
45 
4 


3 
3 
1 
0 
> 


4 4 0 
- : # 
- 
. " " . 
1 * 1 
4 * * $ 
0 5 8 
F x 3 fx 
; 3 : . - 
— 


IN Con rA CAN cELLA XI. 
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HE Queſtion in this Caſe aroſe upon the Will bf 
one Thomas Addiſon, who having a Wife, and onl; 


Wife for Life, for her Jointure ; and afterwards towards 


the Cloſe of his Will deviſes all his Lands, Tenements, and 


Hereditaments in thoſe Towns, after the Death of his 


dear Wife, to his Daughter Bridget, and the Heirs Males 
of her Body; and for want of ſuch Iſſue, to his Daughter 


Jane, (who was his eldeſt, but had diſobliged him by 
marrying improvidently) and her Aſſigns, during her na- 
tural Life; and after her Death, to her firſt and other 
Sons in Tail Male ſucceſſively, with ſeveral Remainders 
over: Bridget dies in her Father's Life Time, leaving 
Iſſue a Son, whom the Grandfather took to his own 
Houſe, and expreſſed much Kindneſs for; afterwards the 
Grandfather makes a Codicil, which began thus, à Codicil to 
be annexed to my Will, and by that he gives ſome Part of 
a Leaſchold Eftate (which by his Will was given, to his 
Daughter Bridget) to her Son, adds another Truſtee for 
ſome Charities he had given by his Will, and then duly 
| . ß ̃è 0 ⅛0edv om © 
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Sympſon verſus Hornſby. n 255 


two Daughters, deviſed Lands in ſeveral Towns to his 
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executed this Codicil ; but the Codicil was not > ls 
annexed to his Will, 7 that the Execution of that could 


not amount to a Republicatiori of his Will; and now the 
Queſtions were, | 
Wafe took an Eſtate for Life in the 


1/4, Whe 
Lan egg v dea u pte 20h 


Whether the Son of Byiaget could take at all. 
An Heir at As to the firſt Point, the Court ſeemed pretty EL | 


LE" that the Wife took no Eſtate. for Life by Implication, 


red but 2 becauſe the Implication which ſhall diſinherit an Heir 


ſtron 
beetle. at Law, muſt be neceſſary; and here was no neceſſary 


NOI Implication, the the Daughters were Heis, becauſe it 
may be intended to extend only to thoſe Lands which 
were before expreſly deviſed to the Wife for Life, that 
they ſhould not have them till after her Death ; but 


* 
for the others, the oF ſhould go to them immediately, and 
therefore, che Will ſhall be taken diſtributively accord - 


the « Caſe of Cock and Gerrard, 5 Saund. 4a 


WKY . 


Deviſe of ug. to the ſecond Point, it was, argued, thi the ipo 


— 1 20 Bid et could take nothing in this Caſe, that as in Bret 


Sas or 22 dens Caſe, the Word Heirs was only to denote 


in the Life the Quantity of the Eſtate; ſo in this Caſe the Words 
Teſtaror, ke. Heixs Males of her Body, were only to expteſs the 


— nile Quantity like wife, that is, in the one Caſe the Deviſee 


void, and was intended to take. a Fee-Sumple, ſo in this Caſe the 


the Iſſu 
— Deviſee was intended to take a Fee-Tail, and in neither 


Caſe wite the Word Heirs or Heirs Males: of the Body, 
any Deſcription or Deſignation of the Perſon who was 
to take by Purchaſe ; that in Cafe of ſuch a Deviſe in 
Fee the firſt Taker might immediately diſpoſe of, and 
give it away from his Heirs, ſo might the Deviſee in this 
2 too by proper Conveyances ; that this Point has been 


ſettled long ſince in Hartopp's Caſe, in Oo. Elix. 243; that 
this was Feld clear likewiſe in my Lord Lanſdown's 


Caſe, lately in the King's-Bench, where, my Lord of Bath 
deviſed Lands to Bernard Granville, and the Heirs Males 


of his Body, and Bernard dying in the Life Time of the 
þ 3 | Teſtator, 


'Teſaror; leaving iſſue Male, the Teſtator my Lord of 
Bath, aſterwards made a Codieil, and the Will and Cadi- 
cil, both lying together upon the Table, my Lord rook 
up the Codicil, and ſaid, this was his Will; and then 
publiſhed and «cured it in the r of three Wit⸗ 
neſſes, and when he had done, p TIN the Will and 
Codicil together in a Box 3/ and Eel) char\Caſe it Nas 
held, that this making of the Codicil was no Republi- 
cation of the Will being not aſſixed together; aud then 
the Heirs Males of the Body of Bernard Grumville could 
not take, no more can they in this Caſe neither; that 
admitting the making ſuch Codicil might amount” to 
a Replublication of the Will, yet uhilſt the Words of 
the Will continued as they were, the Heirs Male of the 
Body could not take, 3 than a Grandſon could 
take, as Son, by ſuch 1 according to che 
Caſe of  Stetd — Berries, 1 Vent. $41. 2 Mod. TR 5 
that a Codicil was a diſtinct Inſtrument of itſelf; and if 
the making of that ſhould amount to a Republication of 
the Will, it would entirely elude the Statute: of Frauds 
and Perjwries'; that in Lord Lanſdown's Caſe, indeed, 
upon the Importunity of great Council a ſpecial Verdict 
was directed to be found, tho' the Court were clear of 
their Opinion as to the Point ; and that Caſe was after- | 
wards agreed by the Parties, that in 1. Sid. 53, 78.9, 
a like Deviſe to four Daughters was held void for a 
fourth Part, by the Death of one of the Dauphitere, in 
the Life Time of the Teſtator; and ſo was Ne the 
Caſe of Popham and HBamfield in this Court. | 164 
My Lord Chancellor was clear of paid, Aa the Making & 
Codicil in this Cafe could not help them; but he ſaifl annexing it 


| the Conſtruction of Law in thoſe Caſes was 'extreamly ne repubii 
rigid and ſevere; that the Teftator in this Caſe -- 


certainly meant, that une ſhould have nothing whilſt 
there remain'd any Iſſue Male of Bridget; that he would 
conſider of the will and if any Thing could be found 
to diſtinguiſh this Caſe from thoſe which have been 
ed, he would give Relief for a * ; bur if not, 

the 
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te Caſes — and 83 at | 
dy them; and dead, er bis Decree Mg 3 


n * hy: 
Caſe 26. "Draws verſus Reber 
4. Deviſes C* IR Bdward Barkham being (ciſed- in Bee ef dhe 
Truſt aſter ) Lands in Queſtion, by his Will, dated the 19th of 


=o = —— 1700, deviſes all his Eſtate to Sir Milliam Maſ- 
che e fingberd and Walpole, and their Heirs, in Truſt to 
AN ſell the ſame, or ſo much as would be ſufficient to pay 
tte Ke aer; his Debts and Legacies; and after Payment thereof, di- 
uber £2 rected his {aid Truſtees to convey the Reſidue of hi 
the Heir Eſtate to his Couſin Robert Bartham, and the | Heirs 
| Body of 5. Males of his Body; and for want of ſuch Heirs Males, | 
deal there to the Heirs Males of the Body of Sir Robert Barkham, 


— his Great Grandfather; and for want of ſuch Heirs 


Dai erde. Male, to his own Right Heirs for ever; and gave to 


Heir ci general his Siſter Mrs. 'Newcomen 2000 J. to be put out at Inte- 
Whether he ie reſt by his Truſtees during her Life, and after her Death 
ro convey to be paid to her eldeſt Son; but if no Son, then 1000 /. 
de well in- Was to go to her Executors or Adminiſtrators ; and the 


us Heir Male other 1000 J. to his ſaid Couſin Robert Barkham, or his 


be ba Heirs Male; and after ſome other Legacies, gives all the 
ficiently de- Reſidue. of his Perſonal Eſtate to his ſecond Son Robert 

rake by Pur Barkham, and made him ſole Executor; but if it hap- 
pened that the ſaid, Robert was not in England at the 

Time of his Death, then he made the {aid Truſtees Exe- 

cutors in Truſt for him, till he ſhould return; but in 

Caſe the ſaid Robert ſhould die before he returned, then 

he made his Heir Male ſole Executor, and gave him all 

his Perſonal Eſtate, and ſoon after died without Iſſue. 

Robert Barkham the Couſin, died without Iſſue in Sai 

before the Teſtator; and now the Queſtibn aroſe upon 

this Will, Whether Edward Barkbam, who was Heir Male 

of the Body of the Great Grandfather, or Mrs Newcomen, 


1 was Sifter and Ein raf Sir Lame Bart ham the 
j 3 | aer | a, 
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— nd likewiſe Heir: 
father, bad the r Niere.: Tl. 
It was is 
living, and no Notice taken of him, it was plain the 


Teſtator never intended he ſhould have it in the ſame 
Manner with his Brother Robert; that the 1/2000 l. was. 


only a Recompence for the preſent: Deviſe of the Eſtate 
Tail to Robert, and not to be cartied as a Recompence 

throughout to the laſt Remainder, that that was only 
go to thoſe, who fully came within that n that 


the Word Heirs, is either to denote the Perſon who is 


to take, and then it is vice Nominis, or it 1s; to expreſs 


gracni of SEVER 
by Sir Thomias Pawis, dhe Bae being 


the Quantity of Eſtate, that is, to paſs,” and Hob. 31, 


he thar will take as Heir Male by Purchaſt, muſt not 
only be Male, but Heir too; and ſaid, the principal Caſe 
of Cownden and (lert, in Hob. and the Caſe of Aſbenburſi 
cited at the End of that Caſe, were directly in Point; 


that without all Queſtion it was ſo in a Limitation by 
Deeds, and had always been held to be the ſame in Walls, 
that in 1 Co. Archer's Caſe, it was held to be plainly a 
Contingent Remainder to the next Heir Male of Robert 


Archer, and not ſuch. a Deſcription. of his Ferſon, as to 


reſt it in him preſentiy, for then it could never have 
been deſtroy d by the Feoffment of the Father, ay 
2 Leon. 70. Challoner and Bowyer. comes up directly 


our Caſe, and ſhows, that the ſame ConftruGion = | 


prevailed: in a: Will, as well as in a Deedi; that in the 
Caſe of Burchett and Durdant, 1 Vent. 33 , iſ it had not 
been for the Words nom living, it would have been a plain 


Contingent Remainder; and ſo the Judges in that Caſe 


agreed, and cited the Cuſe of Goodrigbi and corniſb, 4 


Mod. 2 55, to the ſame Purpoſe; — that in the Gale 


of Beaumont and Long, che Words: begotten were held 
Equivalent to the Words now living, and amounted to a 
Deſcription. of the Perſon; that there was a wide Diffe- 
rence between the Words, and for; want of ſuch Iſſue 


and the Words for want of gg . on 


a Iſſue was an 
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— * but in the laſt Caſe the ſame Words being 


carried much 


Heir and Male, which in t 


rechen af the genera Impor of the Words Heir of th | 
e chin; who! tas wat ly Heir 
Malo by Purchaſe ; that in this Caſe he ſeemed to have | 
done with Rober?'s Family, when he had limited it him, 
and the Heirs Male of his Body, and that he intended i 
ſhould go as the Law directed. 
Lechmere, to the ſame Intent, that the 2000 bu given 
to Mrs, Newcomer, could only be a Recompence — the 


Eſtate Tail limited to Robert; that he only poſtponed 


his Heirs for the Sake of Robert, and his Iſſue Male; and 
whenever they failed, his Heirs muſt come in; that in- 
deed of late Days Limitations of this Kind have been 
rther than in - ancient Times; but he 
thought they ' ought not to be carried any farther ; for 
that would ſhake a great many Settlements, and deſtroy 
the Peace and Quiet of many Families ; that the Caſe of 
Burchett and Durdant, was the Grit Caſe that made a 
Alteration in the Conſtruction of Deviſes of this Ki 
and ſaid in Mandivill's Caſe, Co. Litt. 26 b. it was held 
quite otherwiſe ; that there was a great deal of Difference 
between a linial Heir Male, and a collateral Heir Male; 
and that no Caſe had been carried ſo far as to let in a 
collateral Heir Male, unleſs he was compleatly ſuch ; 
that in the Caſe of Burchett and Durdant, the whole 
Streſs and Foundation of the Reſolution, went upon the 
Words, now living, which they held to amount to the 
ſame as Heir Apparent ; and yet that Caſe was ftrongly 
oppoſed, and underwent a very great Litigation; that in 
the Caſe of Beaumond and Long, the Words then begot- 
ten were held of the ſame Force, as the Words now 
ite: $-onedendoonbe oro and EG went on, 
and for want of ſuch Iſue, which were pl explanatory, 
— — Eh the Word Heirs uns. wars gr ey "St 
his Aunt Long; but here it is, and for want of 
Heirs Male, which ſtill the Notion of a 


Heir; and then to take Furchaſe, he muſt be both 
is Caſe he is not; 0 4 


= — — 7 


In 0 Cache 8 „ 


| Caſe of cu and Clerk had bech always 551 on Fe 
| Occaſions, and was never yet denied to be Law; that 
my Lord Hobart in that Cafe was clear of Opinion, that 
the Statute de donis, was only to preſerve the Deſcent to 
the Heirs Male of the Body, not to direct their taking 
by way of Purchaſe, That in C. Lit. 26 b. 164 4. if a 
Man has a Son and a Daughter, and the Lands are given 
to the Daughter, and the Heirs Males 'of the Bod x. 
the Father, and the Heirs Females of the Body 
Father, ſhe takes only an Eſtate for Life, and the Bin 4 
Limitation is void, becauſe ſhe ought to be both Heir und 
Female to take by Purchaſe, which in that Cale ſhe is 
not, the Brother being Heir. q 
On the other Side it was argued by Sir Fiſeph Wit 
that there could be no ſound Reaſon aſſigned for the 
Difference between the Heir Male taking by Deſcent, 
and when he was to take by Purchaſe; that at Common 
Law, before the Statute de donis, ſuch Litnitations were 
taken Notice of, and allowed to be good; that in a Will, 
the Intent of the Teſtator, who Was ſuppoſed to be 
inceps Concillii, was always to be regarded; that in the 
Cale of Pybtts and Mizford, my Lord Hale was FI Opi- 
nion, that if the Heir Male, by the ſecond Venter could 
not have taken by Deſcent, that he might take by Pur: 
chaſe ; that the Caſe of Seals and Loyg was a Caſe 
in Point for thein, tho indeed this was a much ſtronger 
Caſe ; for there the Perſonal Legacies given to the Heirs at 
Law, were given but once; but here the 20001. is 
| limited to the Heir, fo as in ſome Sort to reſemble 
Land, for it was to go to het eldeſt Son, if any; and 
if not, then to her Executors; Oc. that there was. nv 
Difference between the Liinitation fot want of ſack Iſſue, MM 
and for want of ſuch Heirs, that in neither Caſe 1 8 | = 
be carried further than the Words of Limitation in ported 1 8 
and ſo it was held in Her 171. F/tnſbant's' 1 
the Words then begottem in Beatimion's Cafe, would. 45 3 
of no . to direck that „* for my 1 _ 
„ il 


wo) Term: 2 lich 7716, hs 


Cal tells us, in his firſt Inſtitute 120, Procreatis and Pro- 
creandis are the ſame,.! _ - 

- Attorney-General, to the fame Intent, * if this bad 
been an Eſtate Tail in Sir Robert the Great Grandfather, 
there could have been no Doubt the Defendant would 
have taken as Heir Male of his Body; that in this Caſe 
the Intent of the Teſtator was plain to exclude his Heir 
General, that he had ſufficiently provided for her, by 
giving her 2000 J. that the Meaning of the Books, which 
ſay, the Word Heir is not a good Name of Purchaſe is 
no more, than that it is not a ſufficient Deſcription of the 
Perſon who is to take; but if by any Circumſtances he 
is ſo deſcribed as to notify who is meant, then it is a 
ſufficient Name of Purchaſe; and ſo is the Opinion of 
my Lord Anderſon, in his Report of Shelly's Caſe; that 
the Limitation to the Heirs Male of the Body of one 
who was dead, was quai an Eſtate Tail in the dead 
Perſon ; that taking of it in that Senſe, would reconcile 
all the com, and anſwer all the Difficulties that 

had been objected againſt it; and that it was to be taken 
in this Senſe, he __ 4; My 23, 27. Co. Eliz, 108-9. 
Lit. Le&. 30. Cro. Car. 24. Hodgkinſon and Wood, 1 Mod. 

226, and 2 Mod. 207, the Caie of Southcote and Stowell, 
chat this differed from the Caſe of Cownden and Clerk, for 
the Heirs Male were not limited or mentioned to be of 
his Body, as in this Caſe, and ſaid, the Cafe 16 Eli. 
at the End of Pybus and Mitford, 12 Vent. was a Calc 
in Point for them. 

Mir. Cowper to the ſame Intent, he ban the Diſtinc- 
tion taken by Mr. Attorney-General would reconcile all 
Differences, and deſtroy all the Fictions f the Law 
againſt them, that ic =p take away all Uncertain 
the Deſcription of the Perſon, | and carry on the _ 
as the Teſtator intended it; that 11 he this Notion; of its 
being an Eftate A in the Great Grandfather, were but 
mote: might well be made Uſe. of to deſtroy 

Laan oY excluded the Heir a raking. | 


> 2 BET Sir 


In Curia eie 4. 


Sir Laber 2 to the ſame Intent, that —7 
ſpeaking a Limitation to the Heirs Males, or Heirs Fe- 


males of ſuch a one will carry it only to thoſe who are 
compleatly ſuch; but where there are any Words that will 


amount to a Deſcription of the Perſon, ſo as to ſhew: 


whom he meant by thoſe Words, there it will be ſuffi- 


cient, tho he be not Heir Male, or Female, in a ſtrict 
legal Conſtruction, eſpecially where the Heirs General 
are excluded, as in this Caſe. As to the Objection, that 


the 2000 l. was a Recompence only for the Loſs of the 


firſt Eſtate Tail, he ſaid, it muſt be taken as a Recom- 
pence for the Whole; for the Defendant Newcomen-could 
no more take-under the Limitation to the Heirs Male of 
the Body of the Great Grandfather, than he could under 
the firſt Limitation to Robert in Tail; and therefore 
the Recompence muſt be ſuppoſed to extend to the 

Whole, and cited a Caſe of Bakerand Wall, in C B. Paſch. 
4. N. Rot. 1484, that a Perſon may take as en 
Heir where the Intent is manifeſt to exclude the Hei 
General. 

Mir. Vernon to the _ Intent, that the Will of the 


Teſtator was to be obſerved as far as it might be; that it 
was here in the Caſe of /a Truſt which this Court had 
the Direction of; that they had ſometimes; varied from 


the Rules of Law; and when they had ſo done, the 
Courts of Law, from the Inconveniencies that would 
otherwiſe follow, had come into the Nules of the Courts 
8 Equity, as in the Settlements of Terms for Years 
beyond a Perſon's Life, and ſo they might in this Caſe. 
Ar. Williams on the ſame Side put this Caſe, If a Man 


has Iſſue two 8ons, A. and B. . | 
e out of his 


and the Grandfather deviſes a Rent Charg 
Eſtate to the Daughter of 4. and then deviſes the Eſtate 


to his Heir Male; no Doubt the ſecond Son ſhall take, 

tho' the Daughter is Heir, and ſaid, they came into this 

Court only to know how the Eſtate ſhould be ſettled. 
Lechmere = way of Reply * that the Notion ad- 


the 


vanced by Mr 7. Attorney-General, that t the Heir Male of 
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. rived through 
bring 


the Body 
Deſcent from bim, was entirely new, and was attended 


x = my Lord Coke's 


of the Great Grandfather ſhould: be in, quaſt by 


with very great Inconveniences; for then laying Edward 
Barkham quite out of the Cafe, ſuppoſe the Siſter had 
been dead, leaving a Son, he would be compleatly Heir 
and Male too, and yet he could never take, becauſe de- 
a Female; ; and if Edward Barkham was to 
a Formedon in this Caſe, he could not lay the 
Eſplees in his Great Grandfather, and cited Litt. Sect. 30, 

s Opinion pany and the Caſe of 
Mandeville there cited. 

Lord Chancellor. This Will is perſectly Executory, a | 
Conveyance is ſtill to be made, and they come into 
this Court to direct the Manner of it; ſuppoſe Edward 
had been Heir and Heir Male of the Body of the Great 


Grandfather, the Conveyance could never be made in 


Vid, Poſtea. 


the very Words of the Will, for then he could not take 
at all; it's like the Cafe of Marriage Articles for Sertle- 
ment of an Eſtate: on the Huſband, and Heirs Male of 
his Body; yet when they come into this Court for a 
Speciſick Execution, the Court models the Settlement, ſo 
as to make it effectual, and will give the Huſband but 
an Eſtate for Life. The Special Heir Male in this 'Caſe 
was certainly within the Teſtator's Intention to take; 
but as it n ſo ſolemnly argued, he would take 
Time to look into the Books before he would give his 
Opinion; but faid, he was of Opinion for 
Edward the Special Heir Male, and t that the Set- 
tlement ought to be made to him, and the Heirs Mal of 


the « Body of the Great Grandfather, 
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HE Defendant s Father, by his Will, in 4 702, lite e 
as follows: As to the Diſpoſal of my Eſtate, I Hine Will in the 
and al the ſame as followeth ; and then he deviſes _ 
ral Lands of about 400 J. per Ann, being the Bulk of his al wt” 
Eſtate, to his Son Charles the. Defendant, Who was his Worldy E- 
Heir, and to the Heirs Male of his Body; and for want — 
of ſuch Iſſue, to three other of his Sons in Tail Male iwas and then 
ſucceſſively, with Remainder to his own Right Heirs, © ads * 
then he gives ſame Copper Mines, and other Eſtates, to/Tail,Remain- 


to his 


his Son Charles in Truſt, to be ſold for the Payment 3 
of his Debts; and after, gives to his Daughter (With 4 in Tail, 
whom. the Plaintiff had A. „e 30. a Year till Copper | 
ſhe ſhould attain her Age of 12 Years, and after 50 U ether Efate 
a Year till ſhe ſhould, be married, and gives her. IC > 
Marriage Portion, to be paid her by his 
within three Months 1 ſuch. Marriage, makes his Son, Debrs, and 
Charles Executor, and dies; and this Bill was now brought * w_ 
to ſubject the Real Eſtate in the Hands of the Defendant = 'ther 
Charles, to the Payment of this Legacy; it was agreed, 8 
that there was, no n. Clauſe. 3 in | the Will to dar er — 


this Legacy, 
Purpoſe. 75 4 | whecker Read 


Ela bs the Wards of this WII ſhall be charged therewith? 


Te was argued, that there Words tantamount, that he 
begins rich the Diſpoſal, of his flats, which muſt be 


Eſtate more poorly. denoted his Real "Eflare 
chan his Perſonal ; that rhis Vas expreſſy deviſed 
to be paid by his Son Chgrles,, who both his Real and, 
Perſonal Eftate ; 3 and therefore, in defect of One, the 
other muſt ſtand charged in his Hands to make, it up; 
that it was in Behalf of à Daughter, who would other · 
vwiſe be unprovided for ; and tho the Eſtate 4 "1 pe 
EE ASS 
or it was a t run WI e An 
nd i n Hands. ſoever- it came; and they 
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IF cited a Caſe between Glentley and Pelham the 19th of 
= VDtẽͥecember 1686, and a Caſe of Sherwood and Sherwood at 
=_ ES” 5 | 
= On the other Side it was argued, that here was no In- 
= tent to Charge this Eſtate with the Payment of this 15001. 

4 that if it ſhould be ſo taken, the Deviſe to his Son 
Charles in Tail, muſt be ſole, for he muſt ſuffer a Com- 
mon Recovery, and make himſelf Tenant in Fee, in 
Order to ate it; that this would entirely deſtroy all the 
Remainders to his other Sons, and ſo fruſtrate the Deviſe 

to them, which he could never be ſuppoſed to intend by this 
Deviſe of 1500 J. to his Daughter, being all in the ſame 
Will; that the Caſes wherein ſuch Charge had been al- 

_ lowed on Lands, were where the Charge was expreſly 
mentioned in the ſame Clauſe, as a Deviſe to his Son in 

Tail, deſiring him, or to the Intent, that he ſhould pay 

bai Legacies; that it could not be pretended thoſe Lands 

worre charged to the Payment of his Debts, for he had 

| made an expreſs Proviſion for them out of another Part 

of his Eſtate ; that if he had intended to have charged 
his Lands with this Legacy, he would have made an 
expreſs Deviſe for that Purpoſe, and that no Caſe had 
ever been carried ſo far as was now contended for. 
My Lord Chancellor ſaid, thoſe laſt Arguments were of 
much more Weight with him, than what had been 
offered on the other Side ; that he ſhould: defire to ſee the 

Precedents in Black and White; that they often came 

=_ - | out different from what they were cited ; that there was 

4 | 2 Sort of Inclination in each'Side to make the Precedents 

1 generally ſpeak for them; that he did not ſpeak this by 

q | way of- Cenſure, but commended it as the beſt Means to 

vj come at the Juſtice of a Cauſe, becauſe there were learned 

. Men on the other Side to ſet them right; that unleſs the 

1 Precedents were very ſtrong, he could ſee no Reaſon to 

=_ Charge the Lands in this Caſe, and therefore ordered 

_- them to be ſearched ; but in the mean Time ſent it to a 

4% | Maſter to take an Account of the Perſonal Eſtate, to ſee 

* if on a probable Computation there was ſufficient of the 

| F 5 3 To. Perſonal 


In Curia Cancellaria. \ 4 
Perſonal Eſtate * ing of , to ee 12 


ſwered . . de oo” 


Man by his Will deviſed all his Fee Farm 2 


the County of Northumberland. to two Truſtees, makes : f. 


and their Heirs in Truſt, to fell for Payment of his n n ct 
| Debts, and the Reſidue, of the Money ariüng thereby, ike E 
he deviſes to his two Sons, equally to be ride between Payment of 
them; then be gives ſeveral of his Goods to go along i pac 
with his Eſtate as Heir-Looms, and deviſcs all the Reſidue 1 b. tall, 
of his Stock, Goods, and Ohattels to his Siſter, the De- en. 
fendant, whom he made ſole Executrix ; and this Bill 
was brought to ſubject the Perſonal, Eftate in the fiſt 
Place to the Payment. of Debts in Baſe, and Exonerar | 
tion of the Real Eſtate deviſed for that 5 . 
And it was urged, that this was the conſtant 8 Af 
of this Court, and cited my Lady Gainsborough's Cue; 
and. a Caſe of aft god, Moor, upon! the: ipkion. Manu 
Will, and a Caſe of Chicheſter verſus French... $772 
On the other Side it was; argued, that here was an 
expreſs Fund deviſed for the Fayment of his Debts ; that 
there. was. 6 gar. Jeal., ——— ˖ — 
Charge on his Real Eſtate for Payment of his Debts, . as 
by a Deviſe of a Term thereout for thar Purpoſe, and the 
Caſe in Queſtion; that here he bad given his Lands out 
and out, and had parted with them for or ever, 1o that be 
never intended any of them ſhould $6 3 
„ ipmmqengrony 1 
and conſeq dun 2 6 Cater Bf HUE 
Perſonal Ellate, and ſo had bern . obs 
cliff's Caſe. upon the Popiſh Act of 11 V. z, about two 
Years apo, and other Cle, that te Reins of, is 
Goods, Chattels, and Stock, muſt be ed the Reſidue 
of thoſe which were not Pedal) dead as Heer 
Looms; and 1 Leu. 203, there is an expreſa ls Difference 
between a bare Charge on his Real Eſtate, and where it 
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Þ Gel, 4s in this Caſt, to be ſold for he Paymene of 


his Debts. 
My Lord Ge was clear of this Opinion, and 


decreed, that che Perſonal Eſtate was not liable to the 


Diebts in this Cale. | 
WW, Feen ee Prey . 
IS * Lord huncbllor having taten Time deo conſider 
C. this Cafe, did now delivet His Opinion, by 
Fog eptarel, chat the Teſtater by dis Codieil bad 
aden . 5 kftate to ſuch Uſes, as his Wife, with 


ent The Nen of bis Treiſtees, ſhould drredt; and the Wik 

of the Tr had taken upon Het v6 diſpoſe of it by her Will, with- 
Wiſe without Vült any fach Gonſefit, my Lord ChanetHor tail 
cannor by Wis a Void 'Diſpeſtich, aun Teſtator us to that met 
een be Bid rote ehe, 46 walt, and erde 1 Difteiby- 
cherefore the tid nec. 
to that Part i is dead Intekete. | 

[3d bo the iter Pente, be wb ef Opinion Ae 
Wife took no Eitde thor L de by Implication, for he h! 
in the foregbing Part of his Will deviſed ſereral Lands 
to her for Life, for Her Neinteire, und in full ef all 
hints nd Deminds 'Whatſbever, both in Law ant 
uity; and ven lie iſter Deriſts, ufter the Deach of this 
Wife, all His Ide „Fenemente, Rerits, Reverfions, Profits, 
At Ketelliranterts whatſoever (not before 
to his Ditughter, We. chis hall be taken AiRributiveh, 
"hilt Þ to y, All We Lans "wHich he bad \before gen 
Ais Wife, 40 Igo e bis Daugliter after her Death, 'anll 
all ther Bis Andts, Ast thefote deviſed, ro his Daughter 
imtmedzätely; and "to mike atty other Coniſtruttion on 
theſe Woe Words, would be abfiitd, when he tad 
>ifote in fach Fall And erpteſs Words provided for is 
Wife ehe kh in no Cſe un Heir ut Lau is tobe 
Gifkthefird by . reels c 
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7 as to the other Point he ſaid, he looked into che 
Books, and found it already ſettled, that Bridger dying in 
the Life-Time of the Taſtatur, the Heirs Male of her 
Body could not take by Purchaſe, for theſe Words were 


54 to eꝝpreſs the Quantity of i Eſtate; 72 


this were perkealy +a in:gera, he they ghe ir Rlaigly th 
Intention of the * hn, chat June ſhould net Ae eil | 


there was a failure of Iſſue — of Bridget, for ſo he 
thought the Words, and f wan of ſuch Iſue fully im- 
ported; but ſince it had been ſo often reſolved other- 
wile, he was now bound by theſe Reſolutions, as it was 
meerly a aint of Law z iy Ing; 1 ani an Heir 
at Law diſinherited as to a Moiety, he would decree 
no Account ef the Rents and Profits, there being no 
Infant in the 2 but left them to "theit Remedy at 


Law by Entry! and Bataan, and {ajd, it wield be; 
3 to alliſt them in this Caſe. Hin 


t :was:afrerwarfls anoved for ſome dunther Lrectichs 

touching the Diſpoſition of the Surphus of the Perſongl 12 
Bſtate, and [mentioned the Cuſe of , and Fackell, 

where Mr. Britton having ſevetal Gbildren, gave to is 

eldeſt Son (who had diſobliged him) 106. — rn 

and gave his :Executor a Legacy, and made no Diſpo- 

ſition of the ;̃urplus; and at was decreed at the Nu, 

that the aldeſt :Sonr ſhould be let into his Diſtrihutary Part + 

with the weft of the Children; but ilis Dearoe un 1 ; 

vers'd inthe Heuſerof Lords, upon the expreſa Words of 

the'Will, which.exclutled cena bg from any more 

chanthis 10 5. hut —— 

the preſert Guſe, which depended warn | 

CC Dy ging germ | 
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1716. 


In Conia CANCELLARIE. | 


Lord Bernards 8 Caſe. 


ORD Bernard was Tenant for 2 bins Im- 
t of Waſte ; and this Bill was brought 
by thoſe in Remainder, for an Injunction to 
tay Tenant ſtay his committing of Waſte, and by the Proofs in the 
forl;-wid* Cauſe it appeared, that he had almoſt totally defaced 
Waſte from the Manſion · Houſe, by pulling down great Part, and 
defaciug the was going on entirely to ruin it; hereupon the Court 
Houfd; but not only granted an Injunction againſt him, to ſtay his 
— committing further Waſte; but alſo ordered a Commiſ- 
wo put itin ſion to iſſue to fix Commiſſioners whereof he to have 
Flight. Notice, and to appoint three on his Part; or in Default 
thereof, the ſix Commiſſioners to be named ex parte, to 

take a View, and to make a Report of the Waſte com- 
mitted ; and that he ſhould be obliged to rebuild, and 

put it in the ſame Plight and Condition it was at the 

Time of his Entry thereon ; and it was ſaid, that the 

like Injunctions frequently been granted in this 

Court; and that the Clauſes of * Impeachment 

Waſte never were extended to allow the very De- 

truction of the Eſtate itſelf ; but only to excuſe from 
Permiſſive Waſte ; and therefore ſuch a Clauſe would 
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not give leave to fell and cut down the Trees which 
were for the Ornament or Shelter of a Houſe, much leſs 
to deſtroy or demoliſh the Houſe; and ſo it was ruled 
in my Lord Nottingham's Time, 2 Chan. Gaſes 3 2. : 


Humenſton verſus Humerſton. Sean, 
HERE were ſeveral Queſtions in this Caſe which £ «vi, 
aroſe upon the Will of one Matthew Humerſton, Dropers 
one whereof was concerring his Intention to perpetuate Tru to n- 
his Name; for which Purpoſe he had given a very con- 1 J. £ 0 
ſiderable Eſtate to the Drapers Company, and their Suc- mainder to 
ceſſors for ever, upon Truſt to ſettle the ſame on ſuch Soba fort cis 
a one of the Name of Humerſton, for his Life, and awry 
after his Death, to his firſt Son for Life only; and ſo to u ae 
the ſecond, and all other his Sons for Life only; and for their Lives 
want of- fuch Iſſue, then to another of the Name of ln be 
Humerſton, for his Life; and ſo to his firſt and other jon A 
Sons for Life only; and for want of ſuch Iſſue, then to Perperuity, 
another of the Name of Humerſton ; and ſo reckoned up hires tal 
about 50 of that Name, to whom he gave only Eſtates : Sennen 
for Life, with like Remainders for Life, to the firſt and a5 ff be, 
other Sons of each of them reſpectively, as they ſhould the Perſons 
become intitled thereto; and if there were none of that ber. og 
Name to be found in England, then the Truſtees and Tiefs 
others were to chooſe out the moſt comely young Man un dn Son 
they could find in ſuch a Pariſh ; and he to take upon be ia Tait 
him the Name of Humerſton, and then the Eftate to be 
ſettled on him for Life; with ſeveral Limitations over in 
the like Manner, without limiting an Eſtate in Tail, or 
2 Fee to any of them, or making any Diſpoſition of 
But both Court and Council held this to be ſuch an 
Affectation of a Perpetuity, that nothing was ſaid in 
ſupport of it, only the Limitations for Life to the ſeveral 
Perſons in efſe were held good, and a Settlement decreed 


to be made accordingly, ws. to the firſt Humer ſton 
n eee e XI 4 
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Lands were 


be erempt With bis Eſtate, as Heir Looms; and afterwards deviſes all 


. 
PS 


named in the Will for Life; Remainder: to Fruftees duc - 
ring his Life, to ſupport Contingent Remainders; wich 
Remainder to his firſt 80, and the Heirs Males: of his 
Body; and ſo to the fecond Son in like Manner; and 
for want of ſuch Iſſue, to the others in Remainder ſuc. 
ceſſively in like Manner; and it was held clearly, that 
the Words, and for want of ſuch Tſue in the Will, 
would not raiſe an Eſtate Tail by Implication” to: the firſt 
Humerſton, who was to take againft ſuch expreſs Limi- 
tations to him for Life only, 1 Leon. 2 56. Manning and 
Andrews was cite. Didu 40t ; ame! 


e Dolman and Smith | 


4 died CY IR Thomas Dolman by Will the 5th of February 
and Legacies: 1710, deviſes all his Houſhold Goods, and Furniture 


to be pai 


Sur 4% to the Defendant Sarah Smith, and 1000 L to the Plaintiff 
es Dorothy Dolan his Niece, payable at 2 5, and likewiſe 
dum h 500 l. to the Plaintiff Lewis Dolman, . at 253 


 Executors 


ſhould re then he deviſes all his Manors, Lands, Tenements, and 
Rems until Hereditaments, to Truſtees and their Heirs in Truſt, for 
us Nephey the Payment of his Debts, Legacies, and Funeral, and - 
Age of 25 does by Wall expreſly Charge them with the Payment 
pay the Sur- thereof; then he directs, that his Truſtees ſhall receive 
eek the Rents and Profits of his ſaid Eſtate, till his Nephew 


Nephew at Thomas Humphry Dolman ſhould attain his Age of 25 


25, and de- : | 
viſes the Re- Years, and thereout to allow him 30 l. per Ann. and 20. 


Perforat E. per Aun. apiece to the Plaintiffs Lewis and Dorothy, till 


Nene. they ſhould all three attain their reſpective Ages of 25 


Nephew. 


| The Nephew Years; then he deviſes the Reſidue of the Rents' and 


fant, theSur- Profits of the ſaid Eftate, together with-the ſaid Eſtate, 
lus of the , 2 o . 
to his {aid Nephew Thomas Humphry Dolman in Tail Male, 


erſonal E- 
tare not Þ*- Remainder to the Plaintiffs Lewis and Dorothy in Tail 


1 Male ſucceſſively, Remainder in like Manner to three of 


dune Feilen the Defendants, with Remainder to the Right Heirs of 


Lands wer one of them, who was a Stranger, and no Relation to 
iven cannot ghe Family; then he deviſes ſeveral Things to go along 


from the 
Debts. - 2 


= 
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ad fi of is Goods, Gehe and — 


Eftate before unbequeathed to his faid Nephew Thomds 
Dolman, and makes the Truſtees his Executors, 


and dies. Thomas Humpbhry Dolman dies about a Year 
after, without Iſſue, being then of the Age of nine Years 


only; the Plaintiff Mary his Mother adminiſter d to him; 
the only* Queſtion was, Whether the Perſonal Eſtate 
in this Caſe belonged to the Adminiſtratrix of Thomas 
Humphry Dolman, exempt from Debts, Legacies, and 
Funeral, or if the Perſonal Eſtate ſhould be apphed, in 
the firſt place towards gatisfaction thereof, notwithſtand- 
ing this ex preſs Charge on the Real Eftate for Pay- 
ment thereof; but which Way ſoever it was taken, i 
aK wo the Surplus of the Perſonal Eſtate ſhould 'be 


to Diſtribution, between the Mother and the | 


—_ Lewis and Dorothy. 


Ir was urged for the Plaintiffs, hat he had in this 


Cafe expreſſy charged his Real: Bftate with the 
of his Debts, Legacies, and Funeral ;- and therefore — 
Perſonal Eſtate ought to be exempt therefrom 3 that he 
had ſpeci 
Perſonal Eſtate, and that, without Queſtion, was not 

thereto, no more, as it was urged, Fa the Re- 
ſidue in this Caſe, becauſe the Jeviing of it by ſuch ge⸗ 
neral Words, was only to ſave the Trouble of enumera- 
ting Particulars, which 1f the Teftator had done, that 
would have made it a Specifick Deviſe thereof, and con- 
ſequently as much exempt as the Particulars before de- 
viſed; that the Deviſe was of the Reſidue before un- 
bequeathed, ſo that every Thing but what was before 
thed or deviſed muſt pals by this Clauſe, end no 
Room left to confine it only to the Reſidue after Debts, 


Ve. which, if the Words had been. General, * N 


been ſuppoſed the Intent of the Teftator. 
On the other Side it Was 


if there was no Clauſe to exempt it, this Coure! had 
_ tvays fubjected it in the firſt Place, _ notwirhſtanding 
| any 


fically deviſed away a conſiderable Part of his 


urged, chat che perſonal ; 
Eſtate was the natural Fund for Payment of Debts; that 
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- any Deviſe of the Real Eſtate for Payment thereof; 

= that the Perſonal Eſtate had been made liable in this 
Court, where the Real Eſtate had been expreſly deviſed 
to be ſold for the Payment thereof, where the Landz 
being to be ſold out and out, the Teſtator could not be 
ſuppoſed to have any Regard to his Heir; that the charging 
his Real Eſtate in theſe Caſes, was only in aid of his 
Perſonal Eſtate, in Caſe that ſhould not be ſufficient, 
that the Heres Factus as well as the Heres Natus had al- 
ways been allowed the Benefit of the Perſonal Eſtate 
towards Satisfaction of the Debts, in the firſt Place; that 
if an Eſtate deſcended with an Incumbrance to the Heir, 

that he ſhould have the Aid of the Perſonal Eſtate to 
difincumber it. | 

But to this Mr. Vernon ſaid, that that could be only 
where there was an expreſs Covenant for Payment of 
the Money, which deſcended in Point of Lien along 
with the Eſtate ; yet by Reaſon of the Covenant, which 
was Perſonal, the Executors ſhould be bound to diſcharge 
it out of the Perſonal Eſtate, in the firſt Place; but 
there was no Pretence in the World, that if a Man pur- 
chaſed an Eſtate ſubject to an Incumbrance, that his 
Heir ſhould have Aid of the Perſonal Eftate to diſincum- 
ber it. e 
My Lord Chancellor, on the whole Frame of the Will, 

vas of Opinion, that the Perſonal Eſtate was to be applied 
in the firſt Place, in Eaſe of the Real Eſtate: Firſt, Be- 
cauſe there was no expreſs Clauſe to exempt the Perſonal 
Eſtate, and that had been always the Diſtinction taken 
in this Court. 2dly, It appears, that the Heir of this 

i Family was not to have the Real Eſtate, till his Age of 

| 25 Years z nay, not ſo much as the Rents and Profits, 

y which ſhould aQually fall and become due before that 

_ Ape; thatthe Teſtator a throughout tocarry a very 

| frugal Intention, and therefore would allow his Heir no 

| more than 30 /. a Year for his Maintenance, and that too 

N = |  cartied beyond the uſual Time of his Age of 21 Years, 


for he was to be truſted with nothing more, even till his 
2 | | 7 Age 
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Age of 25 Years,;, Gs TO he in- 2 
tended, indeßmitly to truſt him with the Perlonal Eſtate 
Without Limitation, ta any Age, ſo that he might ſquan- 
der it all away, and waſte it as ſoon as ever he came to itʒ 
that both the een Eſtate in this Caſe were 
to come into the ſame Hand; and therefore he could 
bave no ſuch, frugal Intention, with Regard, to the one, 
and leave 1 it ſo loaſe as to the other; that if the Perſonal 
Eſtate had been deviſed to a Stranger, it might have had 
another Conſideration from the Meaning of the Words 
before 1unhequeathed ; but here he thought it could not, 
and accordingly decreed the Perſonal flare to be ſubjeQ, 


in db le to * e eu 0 


Cale 293. 
2 Vern, 741. 
> Man * th his Will, 4015 I. . atteſted One — 
according to the Statute of Frauds and Perjuries Will arte 

| — at the ſame Time, in like Manner, executes a Dupli- ogra 
cate thereof; ſome Time after, the Teflator having a *fierwards 
Mind to Change one of his Truſtees, orders. his Will. to ther will of 
be wrote over again, without any Variation ; whatſoever — 
from the firſt, ſave only in the Name of that Truſtee, ner Win 
and when it was ſo wrote over, he executes it in the bur this Will 
' Preſence of three Witneſſes, and the three: Witneſſes Gate ts 
ſubſcribed their Names, but not an his Preſence ; after — — 
this, the Teſtator cancels the Duplicate hy tearing off the e and void,wilt 
Seal, and then dies, and the Queſtion now was, Whether 10 a Rees. 

this {nord Will not being good as a Will to paſs Nn 
ſhould. yet be a Revocation of che fuſt? And if it ſhould 
not, Whether the cancelling of the other ſhould bea 
Revocation. thereof, within the Statute of Frauds and 
Perjuries. En 

And it was decreed, that neither the making of the 
ſecond, nor the canceling of the firſt was a Revocation 
thereof; tho in the ſecond. there was an expreſa Clauſe, 


that be did thereby revoke all former and o Wills. 
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—Wpberein my Lord chancellor took this Diſtinction, that 


the ſecond” was not intended as an effectual Will to 
paſs the Lands to the Perſons, and in the Manner there- 


by deviſed, and therefore if it was not good as 4 Will, 
to that Purpoſe, it was no Revocation of the firſt; 
and if a Man by his Will deviſes Lands to 4. and 


after makes 'a ſecond Will, and thereby deviſes the 
ſame Lands to B. if this ſecond Will be not good” as 
a Will to paſs the Lands to B. it ſhall be no Revocation 


of the Deviſe in the firft to 4. for it is plain, A. was to 


loſe only what B. was to gain, and if B. gains nothing by 
the ſecond, 4. ſhall loſe nothing that was given by the 
firſt; but if a Man executes a ſecond Will, which ap- 

rs to have no other Intention than only to revoke his 


firſt, and to die Inteſtate; tho! his ſecond be not in all 


Circumſtances duly executed as a Will whereby to pals 
Lands, yet it will operate as a Revocation of the firſt, 


And as to the cancelling or tearing of the firſt Will, 


that is no Revocation of it in this Caſe, becauſe that was 
no ſclf:ſubliſting independent Act, but done to accom- 
pany or in Way of 2 of the ſecond, it was 

done from an Opinion, that the ſecond had effectually 


revoked the firſt, and therefore he tears the firſt as of no 
Uſe; but if the firſt was not effectually revoked by the 


ſecond, that Act of tearing the firſt will not deſtroy it 


neither, for though a Man may by the Statute of Frauds 


as effectually deſtroy his Will by tearing or cancelling 
it, as by making a ſecond, when he intends that as a Re- 
vocation of the firſt; yet if it be inſufficient for that 


Purpoſe, as in the principal Caſe, the tearing and 
cancelling of the firſt being only in Conſequence of 
his Opinion, that he made good the fecond Will, ſhall 


not deſtroy the firſt, but it ought to be ſet up an 
in this Court; and he ſaid he thought this was conſiſtent 
with the Reſolutions that had been given in 3 Mod. 
258. 1 Shower 89. Eggleſton and Speak, and a Caſe cited 
by Serjeant Hooper in C. B. where a Man by Will gave 
f . 


n 
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Lands to a for Life, Remainder. to B. in Fee; and after, 
by. a; ſecond Will, executed in the Preſence . of three 
Witneſſes, but not ſigned by the Witneſſes in the Teſta- 
tor's Preſence, he gave the ſame Lands to 4. again for 
Life, Remainder to C. in Fee, this was held no Revo- 
cation of the Remainder to B. notwithſtanding an ex- 
preſs Clauſe of revoking all former Wills, and it was 
held clearly, that the cancelling or- revoking either of 
the Duplicate or Original Will, is an effectual avoiding of 
both; they being both hut one n anc Laan 1 
ſtand Bae together. d eee 


Brown ad Barthan,” u 294, 


Ante 285. 442 


* Lori Chancellor having taken Time t to ati 1 
4 of this Caſe, did now deliver his Opinion to the r 
following Effect; he put the Caſe at large, and then t convey 
promiſed, that naturally and according to the common ** Penis 
unprejudiced Reaſon of Mankind, every one at firſt gdf 0; 
reading of this Will, would be clear of Opinion, that the Tele- 
the Teftator's Intent in this Caſe was to give his Eſtate Grandkarber, 
to his Heir Male, and none but a Lawyer, or one whoſe 2 Heir 
Judgment is biaſſed with the Learning of the Law could Body of 5. 

poſſibly underſtand it otherwiſe ; but ſince Reſolutions General, 

of Law, and Decrees of Equity have from Time to Dau =; 

Time eſtabliſhed certain Rules and artificial Modes of her unel 

Property, he thought it neceſſary to conſider ſuch of 3 Qene- 

ee 

this natural Conſtruction of the Will, before he gave 2g. Joni 

his own Judg ment. | . 
| is Hee Mal by Daft is he Cufletly bes u take by Parc 

The Grit chat has been cited is, that he who takes as 

Heir, or Heir Male, cannot. take whilſt his Anceſtor. is 


living ; ſor the Rule is, that non. eſt Heres viventes, and ; 


this is Archer's Caſe, 1 Co. 66. but that Rule makes no- 
thing in the preſent Caſe. Firſt, Becauſe here the An- 
ceſtor was actually dead at the Time that this Deviſe took 


Place. 24h, Becauſe here the Words of the Deviſe 1 
0M 


Uſe of to diſprove Tse 8 


Fm III rae” 


= alt Aly 200 literally veriſied of the Perſon that is 
to taks as Heir Male, when the Deviſe took Place; and 
therefore nothing eafi be inferred! from that Rule to in- 
| fluence the preſent Caſe; for in Archer's' Cafe, the Words 
were fiot all true of him who was to take as Heir 
Male, for his Anceſtor was living at the Time when the 
Will took Effect; and therefore according to the: Rule 
aforementioned, be could not take as Heir Male; but 
in our Caſe, the Anceſtor being dead, even long before 
the making of the Will, the Defendant Bartham may 
truly and literally be called his Heir Male, and con- 
ſequently capable of taking by that Name, if nothing 
elſe hinders. 
Another Caſe on * — cited, is the Caſe of 
Challoner and Bowyer, 2 Leon. 70; but that likewiſe is 
nothing to this Purpoſe, becauſe there the eldeſt Son was 
living, . the Remainder ſhould have veſted in the 
Heir of his Body, which it could not do during his Fa- 
ther's Life; for during his Life, he was no more Heir 
Male, than he was Heir Female, ſo neither is the Caſe 
in Dyer 99 4. of any force at all in the preſent Queſtion, 
for there the Son who claimed the Remainder was to 
make himſelf Right Heir, both of the of his Father 
and Mother, which during his Father's Life he could not 


do; but in that Caſe it is ſtrongly — that if the 


Father had been dead, the 'Son ſhould have taken as 
Right Heir of their two Bodies. | 
515 A ſecond Objection has been made, that he ata 110 
as a Purchaſor by the Name of Heir Male, muſt anſwer 
the whole Deſcription, that is, he muſt be both Male 
and Heir, which the Defendant Barkham is not; but this 
— Rulo which has has no Foundation in mutual Reaſon, 
ut is raiſed and ſupported the artificial Rea- 
ſoning of La r e we may con- 
— eval Caſe — and Clerk, in Hob. 
and Aſburburſt's Caſe, cited at the End of that "Caſe, 
and alſo the Caſe of Sterling and Ettrict in this Court, in 
all which Caſes it is obſervable, 1ſt, That the Limitations 
- 1 6 | Were 
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were — to che Heirs Male, not ſaying — * bn 
2dly, Whoever carefully obſerves the 8 we my © 


Lord Hobart's Argument, Fol. 32, will find his on Opi- 


nion tö have been for the Deviſe, if it had been made 
to the Heirs Male of the Body, and there L to have 
ſome Miſtake crept into the Print, in the tranſcribing 


that Part of the Caſe, which looks otherwiſe; and as td 
the Caſe of Sterling and Etterick, beſides, that there is 
no Mention of the Word Body, that was in the Caſe of 
a Deed directing a Conveyance. to his Heir Male, and 
therefore he thought the Decree in that Caſe extreamly 
Right, and ſhould have given the lame if it had come 
before him. 

But now none of all theſe Caſk as in any Sort af: 
the preſent Caſe ; for if the Reaſon of rejecting thoſe 
Deviſes were good, becauſe both Parts of -the Deſcription 
of the Perſon intended to take were not true; the ſame 
will be a good Reaſon for allowing the Deviſe in the pre- 
ſent Caſe, where the whole Deſcription is literally and 
ſtrictly true; for without Queſtion one may take as 


Heir Male of the Body of a Perſon nenen who 15 


not Heir General of the ſame Perſon. 


Firſt, Becauſe the Intent of the Teſlator is is manifeſt 
and appears at firſt View, who was the Perſon meant to 


take thereby. 2dly, The Diſtinction between taking by 
Purchaſe, and taking by Deſcent, where the Words are 
the ſame, tho' it be mentioned in Books of good Aus 
thority, yet it ſeems to have no ſufficient Foundation of 
Reaſon or Authority of Law to ſupport it; and if it 
ſhould prevail in all Caſes, would overthrow another 


Rule as certain, and well eſtabliſhed; which is, that a Per- 


ſon may take by Purchaſe, if he be ſufficiently deſribed; 
tho“ he has neither Addition of Chriſtian, or Sirname 
giren him; — tho his Chriſtian Name be ſulſe or 
miſtaken, as by ſeveral Caſes put to this Purpoſo 


in Co. Lit. 3.43 3 EIA then certainly ſuch — 


tion of the Perſon as has all the Marks and Chara 
whereby he may be known, and — 


22222 muſt 
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ah, They are no more than is true, for Edward 


to his Heirs in Gavelkind ; in theſe Caſes, if a Man ſtops 
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muſt be ſufficient to intitle him under that Deſcription; 


and chat is the preſent Caſe, for the Words here are 


Barkham in the ſtricteſt Propriety of Speech, is Heir Male 
of the Body of his Great Grandfather, and the Books 
which are to the contrary infer to make out their Con- 
cluſion chat the Words are not true (which ſhows, that 
if they are, the Authority of thoſe Books muſt fail) and 
that they are not true, | they endeavour to prove by 
urging, that the Perſon who is to take by ſuch a Deſ:rip- 
tion, muſt be both Heir Male, and Heir General, for if 
he fails in either, he is not the Perſon deſcribed ; but 
this ſurely is no good Reaſon, for though it be true, that 


the Word Heir taken {ingly by itſelf, can be true of 


none, but him who is Heir General; yet when it is 
joined with the Words Male or Female: of the Body, 


they ate true of him, or her, who deſcends from that 


Body, tho they are not Heirs General, and to ſay other- 
wiſe, is a very diſingenuous and unfair Way of con- 
ſtruing Words; for ſuppoſe a Man has Lands at Come 
mon Law, and other Lands in Borough Engliſh ; or ſup- 

pole 2 Man has Lands at Common Law, and other Lands 
in Gavellind; and he deviſes his Lands at Common Law 


at the Word Heir, or Heirs, it is certain the youngeſt 
Son in the one Caſe, or all the Sons in the other cannot 


take, becauſe the eldeſt Son only is Heir; and therefore 


this can _neyer be a juſt Conſtruction of ſuch a Will; but 
now take all the Words together, and tis then moſt cer- 
tainly a good Deviſe to the youngeſt Son, who is Heir in 
Borough Engliſo in the one Caſe, and to all the Sons'who 
are Heirs in Gavelkmd in the other, ſo an the principal 


Caſe, leave out the Words Males of the Body, and then 
no Doubt none but the Heir General can take; but as 
theſe Words were added, to diſtinguiſh him from the 
Heir General, it would be a very unjuſt Way of wreſting 
and perverting a Man's Words to leave them out, purely 


2 a 


| Te Guts Cant. 
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_ and tho the Addition of thoſe Words was purely 
him from the Heir General, fram whom 
the very Words were added to diſtin the Perſon 
deſcribed to take, which is all one as to ſay, that _ 
the Law allows an Heir General, or Heir 
diſtin& Perſons ; yet none can take who is not — 
Heir General, and Heir Special in one Perſon, which is to 
confound and deſtroy the very Diſtinction itſelf. 
Beſides, Bess the Perſon intevjled tw taks is certhin 
and knows, Edward Barkham, and no other, is Heir 
Male of the Body of his Great Grandfather, and the 
f. of him by theſe Werds, is corredt and 
19 If the Words Heirs Miles af the Body i in 415 
plural Number, are a ſufficient ption to convey” 
Lands by Deſcent from the Anceſtor, to the Heir Male 
of his Body, they are as ſufficient to paſs ſuch Lands to 
the ſame Heir Male of that Body by Purchaſe, where 
the Intent of the Teſtator appears to be ſo ; and this is 
not a Conſtruction wrought upon the Statute de donit, 
for that Statute does not determine or meddle with 
what Words are Words of Purchaſe, and what not, or 
how the Heir of the Body that is to take ſhall be 
deſcribed, nor is there any ſuch Diſtinction between a 
Purchaſe and 2 Deſcent ariſing upon that gtatute; for 
the Words here made Uſe of in this Deviſe were all ac © 
the Common Law long before the Statute de donis; which 
did not create ſuch Heir Male of the Body; toe he 
would have taken by ſuch a Deviſe at the Common Law, 
as ſufficiently deſcribed and known, aud the Statute only 
confirms the Deſcription; and this he ſaid was: the prin- 
cipal Reaſon of the Opinion he was now to deliver, and 
the Authorities which have been cited to the contrary do 
not at all come up to this Caſe, there being no Mention 
of the Word Body in any one of them; and as to the Opi- 
nion of Hob. 3 2. that — Words Heirs "Males of the Body 
are not ſufficient Words of Purchaſe, where another is 
Heir General, he fad. 1ſt, 
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1/3, That that Point was not at all neceſſary for the 
Determination of the principal Caſe there. 2d/y, From 
ſome Expreſſions in that Book, it looks rather like a 
Miſtake in the Tranſcriber, than Hobarts own Opinion. 
34ly, If it were his Opinion, it ſeems not to be Law, 
becauſe a Limitation to the Heirs Males of the Body of a 
Perſon dead before, was ſufficient to veſt in them by 
Purchaſe within the Statute, and before the Statute de 


Adonis; and fo is John de Mandevill's Caſe, Co. Lit, 36, 


which he cited and applied, and ſaid, that the ſole Lit. 

ference in thoſe Caſes was, between a Deviſe to the 
Heirs Males, or Heirs Females generally ; and ſuch a 
Deviſe to the Heirs Males, or Heirs Females of the Body ; 
and as to Shelley's Caſe, 1 Co. tho' the principal Cale there, 
was rather a Confirmation of this Opinion ; for there 
the Anceſtor was dead at the Time the Limitation took 
Place ; and for my Lord Coke's Report of that Caſe, it ap- 


pears to be only his own Argument, as he was of Council 


in it; and tho' he does indeed lay down the Diſtinction 
between taking by Purchaſe, and taking by I eſcent ; yet 

Wray Chief Juſtice, when he comes to ſum up the Rea- 
ſons of the Judgment, he takes no Manner of Notice of 
that Diſtinction ; ſo that it ſeems only to be my Lord 
Coke's own Opinion, without any Authority to ſupport it; 
but then indeed this Doctrine is again tranſcribed into 
his firſt Inſtitute 2 4, and Shelley's Cale cited for it, which 
is the only Authority to warrant that Diſtinction; for as 
to the Year Books referred to in the Margin; he ſaid, 

he had looked into every one of them, with all the Care 

he could, that he might go to the Bottom of this Que- 

ſtion; and thoſe Books are ſo far from warranting ſuch 
an Opinion, that there is but one of them at all to the 

Purpoſe, and that is directly contrary to what it is cited 
to prove, for as to the 9 H. 6. 23, 24, and 11 H. 6. 

12, it was a Limitation only to the Heirs Males, not 
Heirs Males of the Body; beſides, that he was not in 
Eſe when the Limitation to him was to take Ae 

l ch! | an 


In Curia Cancellaria:-. 467 
and therefore, that Caſe can be no Ground for my Lord 

'd „ DS 
21 ; , 47 4 x „ 2 , 2 


Another Caſe cited to ſupport this Opinion is the 1 
| — 
| = 


- 


37 H. 8. Brok. Tit. de donis, Sec. 61, but on looking into 


that Caſe, it appears to be nothing at all to the Pur- bl 
poſe, and Bro. Tit. Moſme 1, 40, Huſſeys Caſe there is no 4 
judicial Reſolution on this Point one Way or other, and is = 
Dyer 347, is only an imperfect Report of Shelley's Caſe, | b: 


and from the Weakneſs of theſe Authorities to prove the 


Doctrine continued; for he took Occaſion to obſerve, _ 
that there was no relying on ſudden Opinions, as cited = 
And for the Support of his own Opinion, he cited | = 


Pollex. 454, and 2 Ven. 311, Burchett and Durdant al 
James and Richardſon, which he ſaid, was a much ſtronger 
Caſe than this now in Queſtion, for there tho Anceſtor. 
was living, and yet it was held to be ſuch a Deſcription 
of him, as to let him in during the Life of his Ance- 
ſtor, tho that was a Diſpenſion with the ancient Maxim 
of Law, quod non eſt Heres Viventis ; but in our Caſe no 
Maxim of Law is infringed ; but the Caſe of Beaumont 
and Long in the Houſe of Lords lately, is ſtill a much 
ſtronger Caſe ; for there was not ſo much as the Words 
the Body, yet the Heir was admitted to be ſufficiently 
eſcribed to take, even in the Life of his Aunt Long, 
ſo that he thought the Obiter Opinions of my Lord Coke 
and Hobart, to be very much out weighed by the Au- 
thority of thoſe Reſolutions. NETS 
Then he cited the Caſe of Pibus and Mitford, 1 Vent. 
372, and ſaid, that my Lord Hales did not think fit to 
rely on the common Point of the Father's taking an 
Eſtate for Life, by Implication z but held the Words 
Heirs Males of the Body of his ſecond Wife a ſufficient 
Deſcription, to veſt it in the Heirs Males of the Body of 
ſuch Wife by Purchaſe ; and tho the Reporter of that 
Caſe introduces the Argument of my Lord Hales, only 
with his ſaying that, of that he was not well ſatisfied, 
yet in the Argument of my Lord Hales, after he ſeems 
: 155 6 A to 


ro — —— AI ener bee 2cA * — | . . — ; 
to have proſeſſedly ſet about conſuting that Opinion, 


and takes Notice of ſuch Heir Male as a ſpecial Heir at 
Common Law, before the Statute de donis, ho was 
capable of taking diſtinct from the Heir General, and 
what hg cites there out of Lit. Sect. 3 qu, of performing 
the Condition as near the Intent as may be, proves in the 
preſent Caſe, that / the Settlement muſt be made to the 
met with any one Caſe to the contrary; but only the 
Opinions before mentioned of. Coke and Hobart; ſor the 
Caſe at the End of Pybns and Mitforu, is directly in Point 
for the ſpecial Heir Male, and in that Caſe he took 
Notice of his Heir General, as he does in the preſent 
Caſe; and therefore could never mean, that his Heir 
Female ſhould take it, when he expreſly gives it to his 
Heir Male, and in that Caſe Juſtice Wyld was of the 
{ame Opinion in that particular, ſo that it has the Au- 
thority of two Judges there, and the Reaſoning of my 


Lord Hales there, muſt ſurely convince all that heard it, 


and is much ſtronger than the before mentioned Opi- 

nions of Coke and Hobart, the laſt whereof amounts to 

no more than that he doubted of the Law in this Point. 
Then he cited the Caſe of Baker and Wall, Trin. 8 


. Rot. 1484, in C. B. where a Man made his Will in 


this Manner, I give to my eldeſt Heir Male, and hit Heir 
Males for ever, all my Lands, in ſuch a Place, and if there. 
be a Female, ſhe to have 12 l. per Ann. as long as ſbe 


lives; and the Teſtator having two Sons, the eldeſt which 


was dead in his Life Time, leaving a Daughter, who was 
Heir General, yet the youngeſt Son went away with the 
Land; and that Caſe, as appears by the Adjournments - 


on the Rolls was depending for a conſiderable Time, ſo 


that ſeems to have been ſettled with great Judgment. 
and Deliberation ;- and in that Caſe there were ſeveral 
Expreſſions to ſhow he never meant, that his Heir General 
ſhould take. | us has Ws | 


As 


= Tn Guria Cancellaris 460 1 
"As to the Caſe of Goodwrieht and Corniſh, which E e 
been cited, he ſaid, it was nothing at all to the Purpoſe, | 
and therefore he took Notice of it laſt of all. 
And upon the whole concluded, that the Words of 
this Will were ſufficient to veſt the Eftate i in Queſti 
the Heirs Male of the. Body of the Great a, 
fn, Becauſe Abbelen common N and the 
Intent of the Teſtator call aloud for it. 2dly, Becauſe 
the Arguments to the contrary, are now brought into a 
very narrow Compaſs and Weight. zaly, That the 
Weight of them, if any, was over-weighed by judicial 
Reſolutions in much ſtronger Caſes; and therefore the 
only Doubt now remaining was, how this Truſt was to 
be executed; in conſidering whereof, he ſaid, that the 
Limitation to the Heirs. Males in the Plural Number, 
made no Manner of Difficulty, for ſo was Sbelleys Caſe 3. . <2 Sta 
and when a Conveyance comes to be made, it muſt be | 
to the Perſon who is Heir Male in the Singular Number, 
and the Words are better and more ſkilfull in the Plural 
Number, than they would have been, if they had only 
been in the Singular, as they both denote the Perſon 
who is to take, and do at the ſame Time deſcnbe the 
Quantity of Eſtate he is to take. 5 —_— 
And thereupon decreed, that the Truſtees chould exe - I _— 
cute a 8 to Edward Barkham, and the Heirs 
Male of the Body as his Great Grandfather, for in this 
Caſe, Equitas ſequitur Legem, and the Conveyance muſt 
be as near the Intent wa the Teſtator as may be, accord- 
ing to the before mentioned Rule of Lit. Sect. 3 52, and a 
dt was n ——, 


i 
- , A J 
, x "WM ; Il 
A " A 1 - 
ws f - * 1 5 3s | 


. % 4 5 2 
- SY 
. I 57 
» * 1 
5 th 1 | 
« 5 * IM - nt 
2 
5 q ho | 
* 1 
& . LEY J 
4 5 
o f 0 7 ö 
+ 4 - P : 
* 


L - C1 
P. ., ͤr 1 N 
4 l "3 iy - _— \ —_— 
a 3 +» * * - ; a n * by \ of 

i P— | * _ — Fn, * bo 2 3 = = bd * - 3 by = 
nnn ent es <2" . * 80 3 ad — 8 SIS Se is _— is 2 PP - ——— bo q 
——_— — . — 7 * N „ — ac = OY : — 

»_ 1 [ 


Jo 


ANPYS > GL 
<> Ix 


—_ 


ACCC Ine 
3 R — 


rr 


— — x 
* 33 ol \ 
3 —_ = _ OTE 6 
\ ——_—_ — * * 
8 - 4 "TEES . 


„„ 
* S 


— 5 


DE 


Termino Paſi che, 
1717. 


In 8 8 


* db. 


f Northey verſus Bur bage. 


Caſe 295. 

Nane IN this Caſe it was ſaid by the Council, and agreed 
and Graud- to by the Court, that a Deviſe to all his Children 
none can and Grandchildren extends only to thoſe who were in 
thoſ ut Eſſe, at the Time when the Will was made; for then the 
are in % Will ſpeaks, and none born after are to be let in, unleſs 
of the ma- there had been future Words in the Will, to all his Chil- 
— 5 dren or Grandchildren, which ſhould "a bony or be 
there are i» living at his Death. | 

which ſhow the Teſtator's Intent. 

4 Grand 2dly, That a Grandchild is not within the Cuſtom of 


Freeman of London to come in for his Father or Mother's Share, to- 


London can- 


| — 2 8 


for a Share 


by the Cu- 


ſtom. 


ether with the other Children of a Freeman; and this 
has been ſettled by the preſent Lord Chancellor, where a 
Deed, by Way of Proviſion for a Grandchild being made 


by the Grandfather, after the Father's Death, in order to 
introduce him into his Father's Place, was ſet aſide, as made 


Tho! a Free- 


in Fraud of the Cuſtom againſt the ſurviving Children. 


man of Lon. 3d4ly, The Teſtator in the principal Caſe being a Free- 
Ace dt man of London, by his Will in Writing declared, that 
== he 
Children rooo J. apiece in full of their Orphanage Declaration, upon bringing 


the Advancement into Hotchpot, intitles them to their 1 dal Selen 


2 


but wherher Proof will 


be admitted to ſhow, that the Advancement was more than declared by the Father, Q. 


In Gals Cancellarih. © -——.——# 
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he + bel piven 1000 f to one, 10004 to another, and 
ſo to others of his Children, in full of their C 
Part, by the Cuſtom of London; yet this very * 
tion let them in, bringing thoſe Sums into e 00 
their full Cuſtomary Shares of the whole; but Aber 
the Sum mentioned in the Will ſhould be taken to be 
the whole of what the Teſtator had given them, or if 
the Parties concerned were at Liberty to prove more paid 
to them, was the greater Queſtion, and the Court freed 
inclinable to let them into the Proof thereof. Fe 

4thly, A Deviſe of 5001. apiece to two of his Grand- 4. deviſes 
children by Name; and if either of them died, their e ti ere 
Share to go to the Survivor, and if they both died, then den by 
their Shares to their Mother; one of them died in the an Fa 
Life Time of the Teſtator, yet his Share went by the them die, his 


expreſs Words' of this Will to the other Grandchild, "0" pen. 


was held to be no lapſed Legacy. vert ne 
the Life Time of the Teſtator, his Share ſhall go to the Survivor; and is nts ed Legacy, 
Piggot verſus Funrice | Caſe 296. 

Hils was an Appeal from the Rolls, rn 
only two Points in Queſtion were, iſt, Where the this Maaner, 


ImakemyNiece 


Teſtatrix by Will deviſed in this Manner, I make my Niece 0. Erni 

Gore ( fince married to Sir Henry Penrice) Executrix, of : Sv 12. 

all my Goods, Lands, and Chattels, Whether any, and drag 

what Eſtate paſſed in the Lands by this Deviſe? It ap- having oy 
pearin in the Cauſe, that the 4 had no Term or — yet 

Jncereſt for Years, in any Lands whatſoever ; but an {ita ot 

Eftate of Inheritance in the Lands in Queſtion. 1 
The ſecond Point was, where the Teſtatrix had made 

a Settlement, with Power of Revocation by Writing, exes 

cuted under Hand and Seal, in the Preſence of three 

Witneſſes, not being menial Servants; and ſome Time 

after, being indiſpoſed, wrote a Letter, which was proved 

and read n in the Cauſe," Ugnifying her Intentions to pr; 


thoſe Uſes, and deſiring a Deed RR Is ng 
ett 


ſuant to her Power for Revocation thereo 
6 B 


— 


— — 
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an Eſtate of Inheritance therein; that if it were other- 


the ſame on her Niece Gore, Whether this ſhould amount 


* 


to a Revocation, ſhe dying before any Deed was prepared, 


or any Revocation actually made? | nf 3461 
As to the firſt Point, it was argued, that this Deviſe 
was ſufficient to pals the Lands, and to give che Deviſee 


wiſe, the Word Lands would be uſeleſs, and muſt be 
rejected, there being no Terms or Intereſis for Years in 


any other Lands; that if one ſays in his Will, I make ſuch 


a one Univerſal Heir, that will paſs, not only his Real 
Eſtate, © but his Perſonal Eſtate likewiſe 3 and this has 


been oftentimes allowed, and yet theſe Words are as 


unproper, and as little applicable to a Perſonal Eſtate, 
as the Words in the preſent Caſe are to a Real Eſtate; 
that by making her Niece Executrix of her Land, ſhe 
gave her a Power to fell and diſpoſe of her Lands, and 


that without Queſtion would have paſſed a Fee; and by 


this Deviſe the Lands are made Subject to the Payment 
of Debts, and under the Controul and Management of 


the Executrix, in the ſame Manner as the Goods and 


Chattels, whereof ſhe is made Executrix in the ſame 


Clauſe; and if ſhe ſhould have but an Eſtate for Life 
therein, ſhe might poſſibly die before ſhe were reimburſed 


out of the Rents and Profits what ſhe had paid for Debts, 


which is the Reaſon that a Deviſe to one paying my Debts 
will paſs a Fee. e ; 2 
As to the ſecond Point, it was argued from ſeveral 
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that Caſe, that if the Perſon were beyond Sea, or under 


any Diſability of having three Peers, and purſued his 
power of Revocation in all other Circumſtances, that it 
would be effectual in a Court of Equity; -  _., 


- 


But my Lord Chancellor was ſo clear of Opinion in 
both Points againſt them, that he affirmed the Decree, 


without hearing the Council on che other Side: As to the 
firſt Point, he ſaid, whatever his private Opinion might 


be of the Intent of the Teſtatrix, to give her Niece theſe 
Lands, yet in Point of Judgment, he could not Decree 
for her; that it was a moſt known and eſtabliſhed Rule 
of Law, that an Heir is never to be diſinherited, but by 
expreſs Words, or neceſſary Implication z that here were 
neither in this Caſe; that the Word Lands, was not; 


however, uſeleſs or to be rejected; for that in all Pros 
bability there might be Rents in Arrear of theſe Lands, 


and by making her Executrix of her Lands, the Rents 
of thoſe Lands would paſs; that nothing certain could 
be inferred from ſuch a Deviſe, and therefore he muſt 
not break into the ſettled Rules of Law to ſupport it. 
As to the ſecond Point, there might be good Reaſons 
for putting herſelf under that Reſtraint, in the Manner 
of Revocation, to prevent Surprize or Inadvertency; that 
here was no Pretence of any Obſtruction from the Per- 
ſons, who claimed under that Settlement; that here was 
nothing more than beſpeaking a Revocation, and the 
Completion of it prevented by her Death; that no Caſe 


had ever yet gone ſo far, and therefore it was too hard 


for him, and affirmed the Decree. 
Note, The Teſtatrix by Will gave Part of theſe Lands 


to Charitable Uſes, and they were decreed at the Rolls to 
be good as an Appointment upon the Act of Parliament, 


notwithſtanding there was no Revocation ; but that Point 


| was not now brought in Queſtion. 
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Vie; he re- 
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vokes the 


Settlement, 


and limits 
new Uſes; 


but reſerves 
no farther 
Power to 


19 
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IP] Makes a Settlement, wherein was a "RY FOR 
he might from Time to Time, by Deed or Writing 
under his Hand and Seal, revoke the Uſes thereof, and 


58 — by the ſame Deed biw new Uſes, Gichour 

annexing any new Power of Revocation to theſe new 
Uſes afterwards, thinking he had, by Virtue of the firſt 
Settlement, a Power of Revocation, totles quoties, he by 
another Deed revokes the laſt Uſes, and again declares 
other Uſes of the ſame Lands; and if he had ſuch Power 


himſelf; be was the Queſtion. 
Virwe of te It was agreed he might, in the Deed of Revocation, 


limit Vs 


other U 


have annexed a Power of revoking the Uſes thereby de- 
clared, and might afterwards have executed that Power 
| accordingly ; ; but in this Caſe there being no ſuch new 
Power of Revocation annexed to the new Uſes, it was 
decreed, that his new Power of Revocation was executed, 
\and at an End; and by Conſequence, that the Revocation 
afterwards was without any Warrant, and ſo the Uſes 
limited upon the firſt Revocation, muſt ſtand ; and this 
was this Day affirmed in the Houſe of Peers, and agreed 
to be intirely a new Caſe, and was as, elaborately ar- 
gued on both Sides. 
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Furſuler and Redinſon' Caſe. 298; 


NE ſeiſed of Lands, which by the Cuſtom of the — 
Manor could only paſs. by Deed, Surrender, or wa of a 
Admittance, and having a Natural Daughter, does by Bear of . 


Deed, in Conſideration of 300 J. therein mentioned die 


to be paid by the ſaid Daughter, grant and convey thaſe 
Lands, to her and her Heirs, and ſhe was admitted ac 
cordingly ; 3 but no Surrender was made of theſe Lands, 
as the Cuſtom required, and at the foot of the Admit- 
tance was a Provifo, That her reputed Father ſhould. hold 
and enjoy thoſe Lands for his Lifez and alſo in the Deed 
was a Covenant for further Aſſurance ; but for want of 
a Surrender, according to the Cuſtom of the Manor, this 
was agreed to be a defoRtive Conv „ fo this Bill was 
brought. againſt the Heir at Law, to ſupply the Defect, 
and to have further Aſſurance according to the Covenant, 
and whether this Court could ſupply it in Behalf of a 
Natural Daughter, was the ſingle Queſtion. 
It was urged for the 2 that ſhe was to be 
conſidered as a Purchaſor, having paid 3001 for it; 
but it was ſaid on the other Side, that tho the 300 1. 


was mentioned i in the Deed to be paid, yet the Plaintiff 
„„ could 
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could not make any Proof that the Money was paid ; it 


was then further urged for the Plaintiff, that after her 
Birth, her Father had married her Mother ; and there- 
fore, tho' ſhe was a Baſtard by our Law, yet by the 
Law of the Spiritual Court, ſhe was looked upon as a 
Mulier Puiſne, tho before the Marriage, ſhe was Baſtard 


 Eighe, for that, by their Law, Matrimonium Subſequens 


tollit Peccatum Precedens; but of this Marriage with her 
Mother, likewiſe ſhe made no Proof; then it was urged, _ 
that ſhe being his Natural Daughter, he was by the Law 
of Nature obliged to provide for her; and that this 
Court ought to ſupply a defeftive Conveyance intended 
for that Purpoſe, as it had done in many Inſtances for 
younger Children; and the rather, by Reaſon of the 
expreſs Covenant for further Aſſurance, which they 


.came here to have a' Specifick Performance of ; and that 


ſhe ought to be boke upon as a Purchaſor, and to have 
the Benefit of that Govenant. EF. 


On the other Side it was argued by Sir Thomas Revi, 


and others, that tho! the reputed Father, if he thought 
her to be his Child, was by the Law of Nature obli 

to provide for her, yet Nobody elſe was; that this 
Court was under no ſuch Obligation, that ſhe was to 

be conſidered now as a meer Stranger, and to ſupply 2 
voluntary deſective Conveyance. for a Stranger, againſt 
an Heir at Law, was what was never attempted before; 
that ſhe was to be conſidered as Nullius Filia,' and could 
not be conſidered as a Child in any Court; and that 
this Court was to follow the Law in fach Caſes; that 
tho' her Father might have a great Affection for her, 
yet that was no ſuch Affection as would raiſe a Uſe at 
Law; that the Covenant for further Aſſurance could not 
at all help the Caſe, where the original Conveyance itſelt 
was void; that if a Man covenants to ſtand ſeiſed to 
the Uſe of a meer Stranger, and covenants to make 


further Aſſurance, this Covenant depending on the Na- 


ture of the Conveyance, if that be void, the Covenant 
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which is * auxiliary, and goes along with the Eiate 

muſt be void too; that this was a'Copyhold that wall 
not be affected, even by a Judgment at Law, much leſo 
by a Covenant that would not bind the Heir at Law of 
the Copy hold; that in the Caſe of Kettle and Thompſon, 
in the Time of my Lord Somers it was held; that a 
Man was not obliged to provide for his Grandchildren, 
as he Was for his Children, which were then ſaid to be 
in the Nature of a Debt upon him; and as he was obs 
liged to pay his Debts, this 2 a Debt of Nature; which 
he was likewiſe obliged to pay, but not to his Grand- 
children (but my Lord Chancellor ſeemed not to be fatif: 
hed with the Difference, and ſaid, by the Statute- Law of 
43 Elia a Man was obliged to provide for his Grand: 
children) but as to the Caſe in Queſtion, the Court 
was of the ſame Opinion, for the Reaſons before given, 
and diſmiſs'd the Appeal from the Rolls; and as to the 
Proviſo, at the Foot of the Admittance, it was held repugs 
nant and void, according to a Caſe Cro. Car. or Cro. Fac. 
and fp Ditinigion taken in 4 C. Kite and Quinton. 


* well and Price, Cale 295; 


418 Cauſe now came on again to be argued, on Bag 
ſeveral Precedents produced; that the Perſonal be applied in 
Eflate in the Hands of the Executor, whether it were jon of che | 
. deviſed to him, or came to him only by Vir“ a i Fx” 
his being made Executor, that in both Caſes, of an Here: | 
unleſ there was an expreſs Clauſe to exempt it, that it Heir & Low, 
ſhould be applied in Eaſe and Exoneration. of the Real Wither the 


Eſtate ; and that as well in Behalf of a Deviſee, or Heres ks it = | 


Executor, or 


Factus, of the Real Eſtate, as of the Heres Natus, for it be devicd 
which the Caſes cited were Gray and Gray, Chiceſter and Ic ene are 
Phillips, Hale and Hale, and other Caſes. 33 
My Lord Chancellor was now clear of Opinion, that 
the Perſonal Eſtate in this Caſe muſt be applied accord- 
"gy ; for he ſaid, here was Le a Debt, tho it _ 
Debs 
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Relation but 


from the 
Time of 


Signing. 


recover the Po 


Debt of a ſpecial Nature, and ſor which the Security was 
limited; for on failure A I 40 any Michaolmas 

"che Mortgages: might, brig his Sjcficianey and 
Day alten, which he ſhould hold till bis 
Debt is ſatisſied, or till Payment by the Mortgagor, or 
his Heirs; and tho no Action of Debt, or Covenant 


lay, yet ſince there was a Remedy for it, he thought it 


clearly a Debt; and that the Deviſe to his Executors, as 
well to pay his Debts, as to levy his Debts, plainly 
ſhewed his Intention to diſcharge all his Debts thereout; 
and therefore this being a Debt, tho of a ſpecial Nature, 


muſt be paid amongſt the reſt, tho the Plaintiff was not 


the immediate Heir to the Mortgagor, but only the Heir 


of the Heir. 
SR 
T was held by my Lord Chancellor, that upon the 


| Statute of Frauds and Perjuries, a Judgment ſhall | 
have no Relation, but from the Time of the Signing, 
not only as againſt Purchaſors of the Lands themſelves, 


but alſo as againſt Prior Judgments enter'd in the Grand 


Seſſions of Wales, to which that Statute does not extend; 


and therefore, as objected, the Judgment in the Common 


Pleas, tho ſubſequent in Time to the other Judgments 
at the Grand Seſſions, yet i it might relate to the firſt 


Day of the Term, it would take Place of the other 


Ju gments ; but my Lord ſaid, that a Man who truſted 
is Money on a —— was in ſome ſort a Purchaſor 
of the Land, as he might take out Execution, and extend 
the Land itſelf; and therefore if he found no Judg- 
ment Prior, he thought his Security good; and that the 
Rule the Statute had laid down for the ſafety of Pur- 
chaſors of the Lands themſelres, was a good Rule to 


follow in the preſent Caſe, and the Relations were not to 
to be favoured in a Court of Equity. THY 
lx r 


tute extended only to Purchaſors 
therefore ſaid, a Judgment ſhauid have the ſame Relation 
fall, as it would have had at Common Law, againſt a 
eros ps or againſt one who e 
Jan Cp 
2471 denied by the Cœurt; but in the * 
ſent Caſe, if the ſubſequent Judgment in the Common 
Pleas ſhould have ſuch Relation, it % would defeat Real 
Creditors, who truſted tol the Priority of their Judg- 
ments, which my Lord Chancellor thought ought not to 
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be good and 
take Effect, 
tho' not ac- 
cording to 


the Intent of 


the Parties. 
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Mar ſball verſus Frank & US. 


NE having Iſſue a Daughter by his firſt Wiſe, 
\ who was dead, and being poſſeſſed of ſeveral Meſ- 
ſuages for a Term of 999 Years, makes a Mortgage of 
them for ſecuring the Sum of 100 J. and after, on his 
Marriage gives Bond to Truſtees. to leave 200 J. to his 
intended Wife, at his Death; then the Marriage takes 
Effect, and the Wife being poſſeſſed of a Leaſehold Eſtate, 
the Huſband, in Conſideration of his Wife's having joined 
with him in the Sale and Diſpoſition of her Leaſehold 
Eſtate, and alſo in Conſideration of the Delivery up of 
the Bond, by Indentures of Leaſe and Releaſe, grants, 
bargains, ſells and demiſes his own Leaſehold Eſtate to 
Truſtees and their Heirs, to the Uſe of himſelf and his 
Wife, for their Lives, and the Life of the Survivor of 
them, Remainder to the Heirs of the Wife, and cove- 
nants, that he was ſeiſed in Fee; then the Wife dies 
without Iſſue ; but before her Death ſhe makes a Writing 
in Nature of a Will, and thereby deviſes the Premiſles 
ſo ſettled on her to the Plaintiff, and his Heirs; and the 


Plaintiff after got a Releaſe from the Heir at Law of the 


3 Wife 


1. — Colcellaries 7 


Wie the Huſband afterwards, on the Marge ——_—_— : 


Daughter with the Defendant Frank, enters into Articles, 
whereby he agrees 
the Defendant and his Wife, and their Iſſue; and the 
Deſendant afterwards having Notice of the firlt Settle- 

ment, pays off zin Mongage;: and takes an Aſſignment 
of the Mortgage Term; and this Bill was — by 
the Plaintiff, as Deviſee of th eDefendant's Mother, to 
have a Redemption of the Term, and the Benefit of the 


Marriage; and that he was.a Purchaſor for valuable Con- 
ſideration, and had no Notice of the firſt, Settlement, 
but would not ſwear. this, Plea; .o the Plea being over= 
ruled, and his Title ſet forth by Way of Aae 1 
bande 3 MIt % Fs l Sd adi | 
1 for the Deſendants, chat adwits 

ting any Thing paſſed by the Leaſe and Releaſe to the 
Mother, under fre To Plaintiff claimed; yet that 

it was only a voluntary Settlement, and therefore ought 
not to take Place againſt the Defendants, who were 


— ſor . ble Conſideration, and as they . 


want without Notice, tho this was not ſworn. 

That the Settlement was voluntary, appeared 7 
its being made after Marriage, and the Conſideration of 
the Wife's having joined with her Huſband, in the Sale 


of her Eſtate was nothing, 


no Conſideration; and as to the Delivery up of the Bond, 
that was now out of the Cale, ſhe a before her 
Huſband. Tits 2204 21 

But 24h, is 1 led, chat nothing wy all paſſed 
by the Settlement, for it nes only a Term in; groſs, 
no Uſe paſſed to the Truſtees, by the Statute of 27 H. 8. 
which only raiſed an Uſe, where the Perſon was ſeiſed; 


that by the Leaſe for a Year, which was only a Bargain , 
and Sale, no Uſe paſſed, and there was no Attornment 
to veſt it as a Reverſion, and the Releaſe being to inure 


"Wh Nau 


wt 


to ſettle and convey the Premiſſes on 


that being only Leaſehold; 
the Huſband: had abſolute. Power to diſpoſe; of it with» 
out her; and | therefore; her Conſent or Concurrence | 


Deviſe; Kona" "rm pleaded the Articles made on his 


482 


De Fo 8 7 1717 


it, by Way of Rolzgemenc:of Eise) f noching 
28 25 N 
that, when there (wir ne flare wheoreon the 
cd nd whatever Comſideration 1 wkght 


bare in Equity te create a Truſt could not aſſect the 
Peſendants, who had both Law and Equity on their 
Side, Law by an Aſſignmerm of the legal Intereſt from 


the Mortgage, e as" Pace LG INE 


Conſiderations 


"Ther beſides, the Eibe Lerled on the Mother, diing 
only 2 Term for Years, the Limitation co her Heirs was 
void; and admitting it had been good, 
Coverture, and had no Power whatſoever to make à Will, 
and confschently the Deviſe thereof to the Plaintiff was 
void; and then the Releaſe of her Heir at Law could 
have rio Operation, not hdd he any Intereft in him to 
Releaſe ; and then the Term went to the Huſband, he 
furvivitig bis Wife, and conſequently this Settlement on 
the Defendants muſt take Place. 

That the Huſband was alfo che Perſon intidled een 
Adminiſtration to the Wife; and therefore admitting this 
Settlemerit ſhould paſs the whole Intereſt in the Term, 
7et the Huſband might at any Time take out Admini- 
Rration to his Wife, and thereby entitle himſelf to it. 

On the other Side it was inſiſted, that the Huſband 
had actually taken out Letters of Adminiſtration to the 
Wife ; aid de bob d wor dad of A de 
in Court, yet it being ſent to the Maſter to enquire, whe- 
thet the Lands comprized in the Articles made on the 
Daughters were the ſame which were men- 
. in the Mother's Settlement (there being ſome 
Reaſon to doubt of it) the Court leſt the Plaintiff at 
Liberty to produce bis Letters of Ad: before 
the Maſter. | 

And my Lord Chancellor was of „that either 
by Virtue of ſuch Adminiſtration, ry the Deviſe of 
the Wife operating as an Appointment, or by the Releaſe 


of the Heir at 0 by ſome, or one of 


3 | al 


yet the was under 


—— —— ny tho}, the 4 
not operate as a. Leaſe and . yo ys | 
being in Poſſeſſion, and, not Mortgagee, and . there 

being the Word Grat in, the 1 2H 
Grant or an Af um t.of bis. rhole 4 | at, Con 
mon Law; and. cho it — not Iles the Heirs. of the 

Wife, vet n ry ny pla 52 a 2 himſelf 
Th is whe 2 — ſhould not 


therefore it 
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" Man 4% his Will Fois all k 3 Ae 2 11  Flbrnaty. 
and — Eſtate, to his Wife Eſter, provided, 4% Bew. 


all his Per- 


chat i if ſhe die without Iſſue by me, then 20 J. ſhall dl Ee 


remain to my Biother John Davis, apd makes his Wife jrovided, * 


» Executrix, and dies; John Davis dies in the Lafe Time that if fe 
of the Wife, and then the Wife dies, wichout Iſſue ; and Me by we 
this Bill was brought by the Adminifirator of John Davis ſhall remain 
for the 80 l. and the ; only Queſtion Was, Whether. the ther h. b. 


Plaintiff. had any Title to it upon the Words of this Will : fn, kae 


There was no Doubt made, but that if the Deniſe oyer to currix. 7. D. 
John Davis were good, the Plaintiff as his Adminiſtrator er 
would be intitled to it; tho he died in the Life Time Wa ie 
of the Wiſe, the hirſt Devilee ; [but whether the Peri ns its war 
over in this Caſe was goods eee | 257 + ther ths Lk 


| mitation ro 
by " w b . # * 113287 
8 as to 
6 E i C title his 
mine to it. d. 


I 5 = d Hill. 15 19. "IF 


ir w argued, that it was }'becanſe the dying without 
Ine of "the Wife, muſt be intended, dying without 
thc at her Death; and not Ghewever there {hou be 
z failute of Iſſue of the Wiſe, which tight happen 100 
Years hente, or more, for that would be a Petperutty; 
and not to be endured, and therefore; 45 dying withour 
Iſſue has a two-fold Meaning; ix. eicher dying without 
Hue at the Time of her Death, or dying without Iſſue 
whenever the Hue fails, it ſhall not be conſtrued in the 
remoter Senſe of thoſe Words, but in the neareſt and 
moſt natural Senſe” thereof, which confines it to the 
Time of her Death; and then the Deviſe over 1s good, 
and conſequently the Plaintiff well intitled to it, and a 
| Cafe of Nicholls verſus Hooper Was cited * Mr. Willians 
to that Purpoſe. 

But it was argued on the otter Sade, that the Cons 
ſtruction muſt be made from the Import of the Words, 
as they ſtand at the Time of the Will, and not from any . 
Accident after ; that her leaving no Iſſue at the Time of her 
Death, was an Accident ſubſequent to the making of the 
Will, and therefore of no Force to influence the Con- 
ſtruclion of this Will ; that the Words were general, and 

not confined to the. Time of her Death; and therefore, 
whenever the Iſſue failed, by the Import of this Deviſe, 
the 80 J. was to remain over; but that being unlimited, 
and tending to a Perpetuity of a Chattel, was apainſt 
all the Rules of Conl ion hitherto allowed; which 
had never been carried beyond the Compaſs of a Life, 
or Lives in Being; that it was true, if the Deviſe over 
were good in its Creation, the Plaintiff would be in- 
titled to it, notwithſtanding the Death of John Davis, 
before it actually veſted in him; for tho it was but a 
bare Poſſibility, and could not have been granted or aſ- 
ſigned by John Davis, yet it might have been releaſed, 
or however will veſt in his Executors or Adminiſtrators; 
but here it was void in its Creation, and aguaft "the 
Rules of Law hitherto allowed. 
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—"M 1 * Chancellor took Time to look. into a 5 © Will, 
ut ſeemed to be of . for the Deviſe, and took a 
Difference between a eto one, and the Heirs of 
his Body; and that if he die without Iſſue; then to re- 
viſe in the Tf Caſe, Which 


main over; and ther x the 
hout 
a 1 7 2 . 


was biily to; the Wife 
Iſſue 3 that” in tlie 

onde void; but in this Caſe it was not a Deviſe 8 | 
but a Contingent or Conditlorl precedent, which being 
fulfilled by the Death of the Wife, without Iſſue, the 
Deviſe over may take Place; as a new original Deviſe; 
not as a Remainder; for by the Deviſe to 32 ft 
rally the whole Intereſt was not abſorbed; or taken up; as 
it — Cafe _ Deviſe to * * ker Iſſue; and 
therefore upon the happening of the Conting 1 
might take Plate; but Ae "i OY 
al one; and would introduce a Perpetuity, e ds not 90 

fined to the Death of the Wie, or any "avi 
and who mult Hare it in the mein ans {nn NG 
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| mM e 
o %% . RT Marks. ee 
4. had Ifue 12 ram Marks having Tue three Sons 14 "his | 
B. his eldeſt, Nathaniel his ſ econd, and Daniel his third 


dal iT Son ; and William the eldeſt Son d ying in his Father's 
— Life Time, leaving Iſſue only a Daughter; the Father 
and 7. and p. afterwards by his Will in Writing, deviſes the Eſtate in 


| = 4 Queſtion to Anne his Wife, for her Life, and after her 


Wie rife, Death to his Son Daniel and his Heirs, provided, that if 


3 Nathaniel do within three Months after the Death of 
rs, 
provided, My Wife pay to Daniel, his Executors or Adminiſtrators 


kin three the Sum of 5001. then the ſaid Lands ſhall come to my 


— Nathaniel and his Heirs : The Wife lived ſeveral Years 


the Wiſe pay after, and during her Life, Nathaniel died, leaving the 
Sum of sool, Plaintift his Heir, and the N ife dying about two Years 


— ago, the Plaintiff brought this Bill within three Months 


3 her Death, praying, that upon Payment of the 
c. died in the FOO J. he might have a Conveyance from the Defendants, 
the Wike whe ſome whereof had Mortgages upon the Eftate, made to 


Heir of them by Daniel; and the Wife of Daniel by Order of 


ſhall take 
Advantageof Court being admitted to put in her Anſwer ſeparately 
ok dad not from her Husband, ſhe infſted ed on a Settlement of cbol⸗ 

ace Lands, and as between the ſeveral Defendants, the 1 


ee 


ta the Money, if that were to cdme in lieu of the Land 
ot: to the Land itſelf, in Caſe. the Payment could now. 


not be admitted, and. that depended:on Notice; or-not : 


Notice of the Will amongſt themſelves ; bur the prin» 
cipal Point was, Wliether this 300 £: 


bur the Daughter of the eldeſt Son. h, 5 BY Cid 
It was argued, that the whole Value of 1 the Lands was 


bien ihniva the Intention of the Teftator 


was to divide it equally between his two younger Sons; 


and that if Natheniel. Kad the Lands, he ihouid pay his 


Brother Daniel 500 l. out of it; but whether that Pay- 
ment could now be made, that is, Whether it were not too 


late, and the Time lapſed for Payment of 1 it by the VR, 


of Nathaniel, was ho ſingle Queſtionnn 1h 
Jn was argued by Sir Thomas Powts. rand! gir Robert £54] 
„that it was not, and they cited and zelied on the 
— of Lit. and the Comment of Coole theteon, 0 
Lit. 205 b: 219 b. that where a Feoffment is made tot 


one, and his Heirs, upqu Condition, that! if A Feuffor 


do within ſuch a Time pay ſuch a dum of Money to the. 
Feoffee, Wc. that tho the Feoffor die befure the Day; 
that his Heirs may perform the Condition for the four 
Reaſons therein mentioned, and principally, becauſe a 


Time being limited for the Payment of it, and the 


Feoffordying before the Tune, as that was the AG: of God; 
4 _ Feoffee had no Wrong. done him when the Money 

paid, Whether it were by the Feoffor or his Heirs; 
_ ir Robers Raymond. cited 1 Chan. Caſes dg, and the 
Caſe of Bertie and Failland, 


Party might be put in ag good Plight, as where: the Con- 


dition itſelf was literally performed, that this Court: 


would. relieve, tho' the 3 of it were not ſtrictly 
6 F 


performed, 


— I” of them had: the: 'berter-Titls, either | 


[to be paid by 
Nathaniel within a\ lirhited Time; 15110 dying Lane | 
that Time came; Whether his Heir, at Law could now 
on Payment of the Money make a Title to thoſe Lands, 
for it was agreed he was not Heir at Law men aaa: 


Chan, Caſes, that it was 
lid down as a Rule by my Lord Somers; that where the 


i OX N 2 9 1 — . 6s & 2 _— 188 4 ws ” — 4 «4. bo bs 1 * IG > 1 : . 
- - * — w_ 
bes 9 . „ W x* 
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Terfornet; las Payment of Money, Ca bur where ile 
| Condition was collateral; as in the printipul Cale there, 

and no Recompezites or Value could be put on the 
Breach of it, there no Relief could be had for the 


Breach of: nt, ” £30] ert. 14 Egg nn le n to 2904 
On the other Side it was argued by Serjeant” Hooper 
and Mr. Maad, that the Caſe in Cu. Lit. was but in Na- 
ture of a Mortgage; that it was to relieve againſt a For- 
feiture by Non · Payment of the Money at the Day which 
may be good, even at Law, much more in this Court; 
that there was a wide Difference between a Condition 
precedent, and a Condition ſubſequent, that that was a 
Condition Subſequent, and for reveſting of the Eſtate, 
and the Condition deſcended on the Heir, and conſe- 
quently might be performed by him, tho not named; 
that this was a Condition precedent, and ſor the nem 

Creation of an Eſtate in a Perſon who had no Right or 
Title before, | and was not Heir at Law; that this was 
Perſonal in Nathanial, that he had not Jus in re, nor ad 
rem, and could neither have devited, releaſed, or extin- 
guiſhed this Condition; that it was a bare Poſſibility, and 
male it good- „ AFOL 1 
Zut the Maſter of che Rolls ſaid, this was not'a Con- 
dition at all, becauſe that is only fuch as may be per- 
formed by the Party himſelf, from whom it moves, or 
his Heirs; but this in the preſent Cafe is to be performed 
by a third Perſon. 24ly, This is not in the Nature of a 
Remainder to Nathaniel, berauſe the Deuiſe to Daniel is 
not in Tail, but in Fee; and a Remainder can only be 
after an Eſtate Tail, or a leſs Bftate ; but this being after 
a Fee, in an executory Deuiſe, it may be called a Poſ- 
ſcbility in che Senſa of that Ward, but tis not 
ſtrictly ſuch, for nothing was veſted in Naubuniel, which 
he could either grant or releaſe, nor did any Thing 
deſcend to his Heir; that Heirs in this Caſe were not 
named to take by Purchaſe, but by Deſcent; that the 
Neaſon of their being named was to denote the 1 
ts {2 O 
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_ — 6 git 
them ' oraginally; and Lamp d Calc 1 
— ark | | : Bow;iCots.:; a os 5525 32 1 
But che OGumtil inſiſtedl, thut che Pe y of 
| Forminig this Condition; Was, an Intereſf or Right; ar - 
mila Juris, which'weſted in Nurbambet hümſolf, that he fur: 
vived the Teſtator; and theredit this diffened from 
Brat and Rigums Cale; that e y duch Right, 
; . or Intereſt de ſcended to hir Hel, and might 
be by him, as :before rhe Statute de dmg the 
of Reverter deſbended to the Hein of the 
Donor, and titel Pere and Rogers Caſe, 2 Sand. and 
the: Earl of Lauts Croc. Car. $98, il and B Is 
Caſe, Co. Jen 1 Bo. Matthew Manning's Cale; ant 
ſome others,” but the! Cuſe being thought à Matter uf 
—— the Maſler ef che Rails a Preite chem 
to ſpeak to it again, when the Court was l th 
Aſterwartls in Alia Tertmn. 4; 4. it Was by the 
Lord Chancotten, and Muſtar bf thel. decxeed, for the 
Plaintiff, on Lit. Seck. 334, 3 55 376% ©. Dit. 1035, 
206-5, and. they ſaid,” that EMT, a Condition was not in 
ſtrictneſs of Law deriſenble; yet ſince the Stutute of 
Uſes, the Deviſee may take Benefit of it by an equitable 
Conſtruction of that Statute, and that Nanbhamiel might 
hare enn or OTB his ty A at 3.5 Brig HEAP 


755 


r 
n 


him vers pin. 
\ NE Willinw Ceiſod in Fes af an Hutbandand 


Eftate in Right of n and having Aue ving Iſſue 


one Daughter, who was about the Age of 10 Years; wer, 3. 


and his Wife enter into an Agreement with che Conveyance 
Plaintiff for A N and chat cout of ue Land, and 


agree 
LW Tag CI dend QI ww, 0 


chaſe Money ſhould be ns e ooh | l 207 Yeah, 4 — ae to be 
eo 


paid the ee e afin ei and gfter a Dako after their Deaths 
ide Intereſt to be id to * 1 wo Dau 1 * : .. till they 
Mall attain their Go 1 . — no ſuch Daughtet 


or Daughters; but in Gl ja ſhall Ky no marries; then ro the — F the Husband or 
Wife. 2 married the Dau hter, and in Conſideration of this 600 /. a Sertlement on her, rhe 
Daughter died in the Life Time of her Father and Mother, and ſoon after the Mother _ without 
Uſue, the Husband is intitled to it hn 


"De Tino Fache I; 18. 


for the Wife and her Childreii, and 


Purchaſe · Money, 6004 ſhould be ſecured as a Provifion 


ances :;Were 
executed to the Plaintiff accordiigly; urid the Cod. part 
of the Purchaſe· Money was ſecured hy: Way of Mort- 


| gage, in this Männer, uz. 30 . a Year; | the Intereſt 


Wes was to de paid to Millan Frringer, the Huſband, 
during his Life; and after his Death tors Wife for her 
Life; and after theirDeachacthentbe Inteteſt to be paid to 
Daughter or Daughters as ſhall he begotten be- 
tw een — * till they Thall attain their-ireſpeAive Ages 
of 21 Years, or be married; and then the {aid princi 


vum of 500 L. to ſuch Daughter or Daughters equally 
between them; and in Caſe there ſhall be no ſuch 


Daughter or Daughters, then to the Wife, in Caſe ſhe 


ſhall ſurvive her Husband; but in Caſe: he ſhall ſurvive 


her, then to the Husband, Un ae and Admini- 
ſtrators. hit. e 51 

The Defendant. Ireland e wich the Dau ohter 
which Stringer and his Wife had before this Settlement, 
and in Conſideration of this 600 J. made a Settlement on 
her; the Daughter died in the Year 1708, and in the 
\Year 1715 the Mother died, Ireland took out Admini- 
ſtration to his Wife, and by Virtue thereof claimed this 
'6001. Stringer the — claimed it, as ſurviving his 
Wife, and there was no other Iſſue, ſave only this 
Daughter, which was born 10 Years before the Settlement. 

And nowithe Plaintiff brought this Bill-in the Nature 
of an Inter-pleading Bill, that he might know to which 


of the Defendants he might wich ſafety pay the Money, 
and it was decreed for the Defendant Ireland; for it was 


ſaid it could never be the Intent of this Settlement to 
provide for Daughters which might probably be never in 
eſſe, and in Fact, as the Caſe has happened, never were in 
eſſe, and to leave a Daughter, _— was then about 10 
Years of Age, had never done any Thing to diſoblige 
her Parents, and was wholly unprovided for, without 


any Proviſion at all ; that tho' the Words ſeemed to have 
7 2 | a future 


n C — 18 2 


* 


a 1 Relation from the Time of the Settlement; yet 4 
the Intent was only futurely, as to thoſe which ſhould 
be begotten at the Death of the Father and Mother, 
that this Daughter came. within that Conſtruction, that 
it was like a Limitation, to one and his Iſſue, Procreatis A timing. 
or Procreandis, that if it were Procreatis, it would take and hh. le 
in thoſe born after; if it were Procreandis, it would let n 
in thoſe born before; ſo here the Intention never Was born after, te 
to exclude this Daughter, and conſequently the Defen- 9 — 
dant her Husband is intitled to it, wh it was decreed ac» fo cho bor 


cnn with Coſts. 


TW, arner pacing Hondo 11 11-11: Caſe 305, 


7 Homas Gladwin being poſſeſſed of ſeveral Leaſehold Avi of 
Houſes for ſeveral ns for Years, makes his Will, 228 
and thereby deviſes his ſaid Leaſehold Houſes to Anne three Sons 
his Wife for her Life, and after her Death, I give and (9%... 
deviſe the ſame to Alice Bunion, and her three Sons ename in 


equally amongſt them. Co, 
no Mention of any Diviſion to be made, 


And it was decreed, that they took as Tenants in 
Common, tho? there was no Mention of any Diviſion 
to be made, or equally to be divided between them; 
and accordingly the Plaintiff, who was Adminiſtrator 
of Alice Bunion, and had brought this Bill for an Ac- 
count of the Profits, had an Account of the Profits 
for the Time paſt, and that he ſhould be let into a 
fourth Part of the Rents and Profits for the Time to 


come, 


6 G- Atwood 


22 
— 


492 De Termino Paſcha, 1718, 


* Atwood verſus Atwood. 
A Wife en- N this Caſe it was held, per Cur”, that a Wife cans 


by ger or not, either by herſelf or her Prochein Amy bring a 
Any, bring Homine Replegiando againſt her Husband, for he has by 
Sends . Law a Right to the Cuſtody of her, and may if he 
Fun ber think fit, confine her; but he muſt not impriſon her, if 
he does, it will be good Cauſe for her to apply to the Spi- 
ritual Court for a Divorce, Propter Sevitiam, and the 
Nature and Proceedings in the Writ de Homine Reple- 
giando, ſhow that it cannot be maintained by the Wife 
againſt her Huſband. © OS 
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Spence verſus Allen. ct zen 
IN this Caſe Interrogatories, and the Depoſitions of g St 


* r of Interro- 
Witneſſes taken on them, had been ſuppreſſed, for rories al- 
that the 1 $1 were leading, and then Publica- fried before 
tion paſſed ; and now the Court was moved, that a new — 


Set of Interrogatories might be drawn and ſettled by a ffn, a 
Maſter for the Examination of this Witneſs, whoſe Evi- 
dence was very material, and yet muſt be wholly loft if 
the Court would not indulge them this Way; and tho! 
the Practice has been always againſt it, and it was in- 
liſted to be of dangerous Conſequence ; yet one Prece- 
dent being produced to this Purpoſe, and the Interroga- 
_ tories which had been ſuppreſſed were ſuch as might have 

been drawn by many - > Council, without any Ap- 
prebenſion of their being leading the Court to let in the 
Party to the Benefit of this Witneſs's Teſtimony, ordered 
Interrogatories to be put in, and ſettled by a Maſter for 

his Examination over again. 


- EE Mp | Wright 
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44. De Term. & Trim. 1218. 3 
Caſe 38. LON N, right verſus P Illing. 
| Whether a f "NE Crokroft being poſſeſſed of a Term for Years, 


. determinable on the Death of his Wife the 16th 


m bs Of April 1694, bortows of the Defendant the Sum of 
- buyiogina 40 J. and the 18th of July 1704, he borrows” of the 
brance, as 2 Defendant a further Sum of 83 J. and gives him a Bond 
pron for both; in Hill. Term 1704, the Defendant obtains 
king an Judgment on his Bond againſt Crokroft ; but before he 
of the firſt had taken out Execution, viz, 7 March following, -Crokroft 
IO. Mortgages this Term to the Plaintiff, who was an At- 
torney, and had been concerned for him as ſuch in ſeve- 
ral Cauſes, and had expended ſeveral Sums of Money 
for him therein, which are mentioned to be the Conſide- 
ration of the Mortgage; and on the 1oth of the lame 
Month. purchaſes the Equity of Redemption; on the 
23d of the ſame Month the Defendant takes out a H. 
Facias on his Judgment, and this was fold thereon 
the Sheriff to one Harriſon, but this was in Truſt for 
the Defendant ; after which the Defendant having Notice 
that there was an old Mortgage ſtanding out, which 
was made the 21ſt of July 1699; he takes an Aſſign- 
ment of that Mortgage, and alſo takes an Aſſignment of 
a Judgment, which one Sparks had obtained ſome Years 
before againſt Crokroft, and for the Mortgage he paid 
1441. and on the Ng about 30 J. and the Plain- 
tiff having brought his Bill againſt the Defendant, had a 
Decree at the Rolls to be let into a Redemption, on Pay- 
ment only of what he had paid for the Aſſignment of the 
Mortgage, for that, as it was held, he could not fo 
tack his own Judgment, and the Judgment of which he 
had taken an Aſſignment to the Mortgage, as to with- 
hold the Term from the Plaintiff, who had now not 
only a Mortgage, but had alſo purchaſed in the r 


9 


of Redemption; and the Defendant thinking himſelt 


agrieved by this Decree, did now Appeal from it. 


And 


whole Money: fatished:; _ Plaintiff Was an Attor-· 
ney, and the wWhale Confideration: of *this Mortgage and - 


that it was 
like the Caſe of a third gee\ buyirig in he firſt, 


chat he ſhould hold our: the fecond Mortgages till his 


Purchaſe was made up of Bills of Coſts, atd/Bulineſs 


done; that his Deeds i Truth wers antidated, and that 


there was little or 1 due to him. in mi] 
On the other Side it was argued; by Mr. Vernon, that 
the Difference had: — — between a General 


Incumbrancer by Statute or Judgment, and a Purchaſor 


or Mortgagee; that the one was no lien on any particue 


lar Part of the Eſtate, but affected it only ——_ 


whereas: ae lady! of a e Purnbale,:-the 


confeſſed 20 e or Statutes, the af ould not — 


buying in the firſt hold out all the intervening judgment; 


which the Court agreed to be ſo, becauſe when the 


termined and expired of itſelf; and Mr. Veron ſaid, 


he had always taken the Courſe to bes tha 4 ment 
rity, and cited — OY 
of Sir William Baſſet to that Purpoſe; and he likened it 

to the Caſe of a Dowreſs, which muſt take as the Law 


Creditor could not any Ways mend or better 
in a Prior Mort 


gives it; but a Jointreſs contracts for the very Eſtate it- 


ſelf; that this was but a Term for Years, 


and 


March, long after the Plaintiff's Mortgage and Purchaſe; 


= this was the ſtronger, becauſe Crokroft had not the 


legal Intereſt of the Term in him neither; that he had 


only any equitable Intereſt in it at the Time of this Exe- 
cution taken out; and tho the Sale of the Term might 
paſs that Intereſt, yet it ought not to hurt 


in Equity 
the Plaintiff, or hold him out, who was a prior Pus- 
chaſor; that there was no Proof of ancedating, nor did 

6 it 


ih or him, cht e 
this Term ll dub Ms Txbes were 


therefore 
not affefted with the udgment till the Fi, Fac; lodged in 
the Sheriff's Office, which was not done till the 23d of 


Debt on the firſt Judgment was paid that Security de- = 1 5 5 
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— | what could be offered why he ſhould not inroll it as his 


Caſe 309. 


Win be n e —— — 
or to bo really due to him, together wh Intereſt and 
Colts, the Plaintiff | was adviſed to comply with it, and 
to turm his Purchaſe into a Mortgage, which be coliſented 
to, and ſo the Cauſe went off. UH. Se apt t 

But my Lord Chancellor, anne 
not to agres to the Diſtinctian taken by Mr. YVerwon, but 
thought a Judgment Creditor might as well ſecure him- 
ſelf by taking in a prior Mortgage, as the third Mort- 
gagee, ſor that his Judgment was a lien on the Land, 
and when he gets in a prior Mortgage, that ought not 
to be taken. from him till Payment of his whole Debt. 
Sous 2 And in this Cale one Queſtion was, Whether on the 
> my Appeal the Party might 122 


| — ro my ©< 


Lord de which he'had not before proved on the firft hearing; and 

my Loud Chancetor was of Opinion he might, for that, 
— — as he faid,” it was to be inrolled as his Decree, and che 
af nen Appeal was\only* to give him an Opportunity of 


Wy Decree; and therefore 1 was intirely open, and 
vecr® the Party at Liberty to DN 
AAA e 


Augier verſus e Wb 


— | H E Plaintiff brought this Bill by her Prochein 
_—_ Am, againſt the Defendant, her Huſband, for a 


Wife Ali el ane of Articles, whereby the Defendanc 
mony, hae was to allow her 52 . por Ann. ſeparate Maintenance. 
3 Searece for in the Shand Cours. | 


It appeared in the Cauſe, that the Plaintiff bropghe 
1200 . Portion to the Defendant, who was a Hop Mer- 
chant, and lived in Southiark;'and was a Man of good 


| Credir and 'Bulitell, and footy ebm fuch 
Differences 


-” - * 
Tt f | 
1 
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lerences aroſe between them, that it a 
for them to live together any longer.. 93d 
On the Plaintiff's Patt it was proved; that the 
— bens acl Shurfed hon fila better | 
whiped her with a Horſe Whip, ee er 
anddenp d er Nenad. '; ebw 
„„ iN 2c; m9s mapa] Abbe fle 
tiff ns a Woman of a moſt perverſe, moroſe, and mali- 
cious Temper; that {he would ſuffer none of the De- 
e Was ele 
chat ſhe had oftentimes affronted the Defendant's Father 
(who as it w in the Cauſe, was a Man worth 
20000 J.) and Mocherg that ſhe! did all ſhe could to 
vilify and expoſe the Defendant ; that ſhe choſe to wear 
dhe ditriſt Cloarhs ſho bed; chat ſhe would often, when 


Cuſtomers were in the Sho ps; take Occaſion to came our 


and aſk for Money to buy = Bread, tho' it was proved 
D plentiful Houſe; that he allowed 
the Plaintiff, even to Superfluitics that he had made her 
Preſents'of fine Cloatha, a Gold friking Watch, and ſes 
vetal other Qrnaments:; | that the Plaintiff was addicted 
to drinking Brandy, and other ſtrong Liquors to exceſs; 
— — diſdainful 
Behaviour towards her Huſband ; and that at laſt 
ſhe left him; for about two Months, al mich ſne 
libelled in the Spiritual Court for Separation ard Alimony; 
and whilſt the Cauſe was there depending, the Defendant 
entred into the Articles in : Queſtion, - with one Abell, in 
Behalf of the Plaintiff, whereby the Defendant agreed to 
— 521. per Aun. ſeparate — and 

to permit her to live where ſhe thought fir, without any 
Moleſtation or Diſturbance from ham ; but the Defen- 
dant being deſirous to habe his Wife home again, and to 
come to a Reconciliation; with her, for ſome Time had 
withdrawn the Payment of this Allowance, which was 
to be 203. a Week; | therefore to have the Arrears for 

a Tune e ma ay Fanny Rents and nk 
an luring 


498 


De Term: Trin 28. 


Precedents had been in this Court to that 
Sir James Oxendon and his Lady, and a Q 


during the Time of their 2 * Bill» was now 
baglghe. 

The Defendant- inliſted, the Plaintif 1 was not indtled 
- the. Aſſiſtance of this Court for carrying theſe: Arti- 


cles into Rxecution; that to decree that, was to decree 


a Separation, which was the Buſineſs only of the Spiritual 
Court; that Alimony continued'ho longer than till they 
. reconciled, and conſented to cohabit ;: but if 


theſe Articles be decreed to be executed, n 


tion afterwards could ſet them aſide; that the Wife in 


this Caſe was not at all bound; that the Articles were only 


ſigned by Abell, and not by her; and therefore it is un- 
reaſonable, that che e ſhould _— and Tim 


Wife looſe. als 


On the other Side it was „l chat theſe Aricls 


| ought to be carried into Execution; that they were in- 


tended to ſupply the Sentence in the Spiritual Court, 


and to prevent the Charge and Trouble of a ſolemn Liti- 


gation there; that the Huſband, by entring into them, 
had given Sentence againſt himſelf; and could not be 
charged, even at Law for any Debts of his Wife's; that 
the Huſband and Wife were often. conſidered in this 
Court as ſeparate perſons; that tho this Court could not 
decree — yet it might decree Execution of Arti- 


cles according to the Parties own Agreement; and ſeveral 
as 


Kn 
and Catting, and ſeveral other Caſes. | 
My Lord Chancellor; was of the finds oe and 
ſaid, that to decree an Execution of .theſs Articles, was 
not to invade the Juriſdition"of the Spiritual — 
that the Intent of theſe Articles was to ſave the Expence 
of a Sentence in the Spiritual Oourt; that if theſe Ar- 
ticles could not be decreed here, chey would be of no 
Force any where; that there was no Remedy upon them 


at Common Law, for there the Wife Sid, not ſue her 


Huſband ; that it could not be pretended that the Spiri- 


tual Court had any Power to decree a performance of 
14 them; 


2 72 . Cn 299 


| we; ; tac where a Husband makes a ſeparate ora 
for the Wife, he is not chargeable by Law for her Debts ; - 
but tho' that were ſo, yet avoid the Expence he might 
be put to in defending ſu 25 he 5 it to a Maſter 
to ſettle a Security to indemnify him a gainſt the Wife's 
and/direed the Ar A. provi wipg Pa u of 
Debs fac Ann. to be paid\to the it, af ; this 
was not a Beer of Alimony, or to ere! a | Separation 


thought fit come together 
would b be no further rg 


FA 14 HA 
Waiſ, Iſam vei 


N HS Caſe it was agreed by the Council on both ge An cn 
Sides, that an after-born Child ſhould come in with of « Free 
the reſt for their C "Share "of a | Freeman Of Jon thall 


come in with 


the others for 
\ (is 5; | LI, 
, 3% 1 Was 2 25 an e ink, FRE where 18 —＋ 


a Freeman died Inteſtate, Nag: abs ife and 17 ; Freeman af 


4 the London's Per- 


that- one third Part of his | | E ſonal Eſtate, 
Widow's Chamber vas to go to the pi ©, one, 57122 Thur 1 
to the Children; and the dead Man Ti to go according SR 
to the Statute: of Diſtributions, vx. two Thirds to the dying b dae. 
Children, and the other Third to the Wife; 1and that len. 
the dead Man's Third Was not at M poder 1 5 e Fu 
N Oil.” b > oy) } « INK x tw ne : ; 
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Caſe 311, » ate ads Ck,” . 
4 e of heraus Clerk, Father of . bras 5 
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Thi Cul Cancttiagis. 


An Wh \\\ 
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Poſſeſſion, | being ſciſed of an Eſtate in Poſſeſſion in London and 


E — Middleſ ſex,and of 1. 275 Eſtate in Reverſion, in the County 


the the Death of Of, 8. n nt, on t he Death of Horatio Herne, by his Will 
55 in London and Middleſex to his Wife for 
w Liſe; and after her Death, to the Deferidant his Son, and 

Life bs Wiſe fo his Heirs; and alſo deviſes his Eſtate in the County of 
hp &. to the Defendant, and his Heirs likewiſe, from and 
he 2 after the Death of Horatio Herne, u upon Condition, ne- 

— in Þoc- vertheleſs, that my ſaid Son ſhall pay unto my Daughter 
l. Wir Elizabeth (the! Plaintiffs Wife) the Sum of 1000 J. with- 


his Wife's 


Death, and in 1 2 Months after the Death of Elizabeth Herne; and 


likewiſe his 


Reverſion, to if he does not pay the ſaid 1000 J. that then my ſaid 
on Conte Daughter ſhall enter into my ſaid Lands and Eflate in 


— roo London and Middleſex, and receive the Rents and Profits 


20eo!. with- thereof till the ſaid 1000 . ſhall be paid. The whole 
aer the Eſtate was about 230 J. per Ann. Elizabeth Herne died in 
B. and 1913, ſoon after the Tettator's Death; but the Teſtator's 


D. and on 


Default, that Widow and Horatio Herne were both mil living. 


— _ 


cl hin iſe nd 7 COTE Let DIP Cl ks, Gon! to Penn 


niſed, tho were determined, 
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theſe Eſtates ſold forthwith, and the 4000./. . 


- Ann. for Life, which after her Death can 


of 130 l. 


to the endant; vet there being no Proof ket chat, it ; 


could have no. Negra in:the/Cale..... 11 ns 
For the Plaintiff it was urged, that. tho! whe Eſtates, 


which were to be the Fund for railing this Portion, were 
yet but Reverſions; yet the Portion became due from 
12 Months after 3 Death of Elixabeth Herne; that 
this Was 4 Charge on the Eſtate in Equity from than 
Time; and therefore it ought to be raiſed * a Sale of 


the Reverſion, Intereſt to be 1 from the 
Time it became due ; 3 that the Clauſe which gave her a. 
power of entring, in Caſe, 


whilſt the Life Eftates were in Being; yet that was not 
to poſtpone the Time of Payment of her Portion; that 
if ſhe muſt wait till the two Eſtates for Life fell, ſhe 
might never have any Portion. at all; that this Condi- 

tion being annexed to the Deviſe of the Eſtate to the 
Heir at — was void at Law z but yet it amounted. to 


S ity, then it was uſual to decree a dale 
ions, as has frequently been done of Re- 


of ſuch Rev 
verſionary Terms for Years, that Children might not be 


id to the | 
Plaintiff, with Intereſt, from the Death of N . 
Herne z; the Cauſe. came on only on Bill and Anſwer; 
and therefore, tho it was ſaid; the Reaſon, of appointing 
this 1000 l. to be paid e in done ter the 
Death of Elizabeth: Herne. was, becauſe the had an Eſtate 


it were not paid, was. only, 
an additional Remedy; and therefore ſhe could not enter 


without their Portions when they have moſt Occaſion — e 


them; that if Elizabeth Herne had been ſtill un iy 
the nie Life Eftates had dropt, yet the Plainti could 


not have demanded her Portion; wm now Elizabeth Herne | | 


being dead, tho the two Life Eſtates are ftill in Being, 
=. 4 portion is become due. 

On the other Side it was argued, the Intention of the 
Teſtator was plain, that this Portion ſhould not be raiſed 


till the Eſtates fell 1 in, that he had therefors 1 et a 


bh, 2 
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Power N Entry, to receive che Profits, in Talwkbe 
Portion was not paid}? which” yet the could nber do 
whilſt the Eſtates for Life continued; thät the Deſtridarit 
was Heir at Law; ' and by this Conſtruslion of "allowing 

Intereſt, might be ſo loaded as to have nothing! left 
that the Couifſe of ſelling Reverſionaty Terms ro. jew 
Portions was new); and my-Lord'Comperdeclated;” hid it 
been res imegra, he would not have donelit that there- 
fore it ought to he carried no further; that 4. Cuſe of 
Butler and Duncombe-was- now under my Lord 8 Confide- 
ration on that very Points een eme e 20% 

- Bur the Maſter of the No was of Opinion, that it 
was not the Teſtator's Irtenxion this Portion ſhould wait 
till the Reverſions fell in; that the Eſtate being debiſed 


to the Heir ut Law, the Condition was plainly void at 
3 


Law, according to Boraſtow's Caſe, 3 c. 20," that the 
Eſtates for Life being til in „the Daughter had 
no Remedy but in 1 ure of Equity t0 have her Por- 
tion raiſed; that this amounted to à good Charge in 
Equity, and that Decrees for Bale bad bech frequent in 
the like Caſes; and therefore decreed the Reverſions to 
be ſold, and the 10007. to be paid to the Plaintiff with 
Tntereſt from 12 Months after the Death of Blicabeth | 
Herne, and ſaid, the Clauſe which gave a Power of Entry, 
was only to be intended, in Cafe the Eſtates for Life fell 
in the mean Time, ſo that the wight thereby enter, not 

to delay the Payment of the Portion an that TI” 


e b Aunp m, 15 "iS 
The? wo 
men, wo IT was 147 in this Caſe, that T melden who 


rafts mar: truſt a married Woman for Neceſſaries, ſhall recover 


vich NeceE againſt the Hufband, ſo far as the Goods taken up ap- 
ble to the peur to be neceſſary, according to the Degree and Qua- 
Oi of lity of the Huſband ; but if 2 Man lends ſuch married 
Noa recover? VV man Money, wherewin to 0 buy Neceſſries, — ſhe 


ſhall recover 
dry do. DMT 3 


— — nds her Money which is aftually Jaid Our itt Necdſſuties, they cannot fue the 3 
| — 1 will Gut ſuffer ſuch Perſons to ſtand in the Place of ** whom ſuch Neceſſaries were 
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accordingly lays out the Money, Thar the Perſon ue | 
lent the Money, has no Remedy to recover it againſt the 
Hounds and this was agreed to be a ſettled Diſtinction ; 
| Fd 1G 2nd. Manby's Caſe, and other Caſes; and 
therefore the Plaintiff, who in this Caſe had ſupplied the 
Woman with Money in her Neceſſities, and now brought 
his Bill againſt 1 Executors of the Huſband, for a 
D * Aſſets, and a Satisfaction therecut of his 
Debt, could have no Relief on that Head, though the 
utmoſt unkind and cruel Uſage of the Huſband was 
proved; and that the Money — was actually laid out 
— lied for Neceſſaries; but yet the Maſſer of the 
Rolls Kad, the Plaintiff ſhould ſtand in the Place of 
thoſe Tradeſmen, who had ſupplied the Wife with Ne- 
ceſſaries, and be let into a Satisfaction for ſo much as: 
he could prove to have been advanced or delivered to her 
by them, as Neceſſaries, as they themſelves: ſhould have 
been, if 111 had been en but for rr 
more. 


Lady Hargorn verſa 105 ch ww Fs 
HE Duke of Kingſton, - on the Marriage of big fr. 


Son the Lord Kingſton, ſettles Lands to the Value tiage, . 2 
of about 900 1, per Ann. to the Uſe of himſelf for Maat br 


Life, Remainder to his Son the Lord Kingſton for Life, b Ke 


Remainder to Truſtees for 500 Years, with Remainder the Son foe | 


to the firſt, and other Sons of that Marriage, and the — 5 
Term is declared to be, that in Caſe there ſhould be but This ir 
one Daughter, then ſhe to have 10000 J. for her Por- erer 
tion; and if there ſhould be two or more Daughters, 5 
they to have 20000 l. to be equally divided berween — — 
them, and to be paid at their reſpectire Ages of 21 Years, vi Nai 
or Days of Marriage, which ſhould firſt happen; and in the mean 
the mean Time, . 
Ann, ene pe- Va berween them, 30 Da 


The Son has 
5 


and dies 
2 her Grandfather ? 


Time to com- | 


: Whether the Daughter all hare « Malatenance 2 of tis Beten Term 


9 — N 


Z 


5 | 7 | 
has . 41 * | of \ 1 
De Term. S. Mich 1718. 
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and from thence, till their Ages of 2 1, or Marriage; 4601. 


per Aun. equally between them, the faid yearly Main- 
tenarices to be paid at the four moſt uſual Feaſts in the 
Year, the firſt Payment thereof to begin, and be made 
at ſuch of the ſaid Feaſts as ſhould firft and next happen 
after the Death of the ſaid Duke of Kingſton, and Lord 
Kingſton, ' or either of them; the Lord Kingſton had 
Iſſue a Son the Lord Dorcheſter, and alſo a Daughter, 
And now this Bill was brought in the Life Time of 
the Duke, to ſubject this Term in Remainder, to the 
raiſing the 300 J. per Ann. for the Daughter's Mainte- 
nance, till 12, and for the raiſing the 400 J. per Ann. 
from thenceforth, till the Portion became payable ; and 
that this might be done by a Mortgage of the Term, 
the Direction being, that it ſhould be raifed out of the 
Rents and Profits, which would, according to the Con- 
ſtructions in Equity in like Cafes, amount to a Direction 
for the Sale or Mortgage thereof, if neceſſary; and for 
this were cited theſe Caſes of Gerrard and Wright, Cotton 
and Cotton, Corbett and Maidwell, and other Caſes, whiere 
RNeverſionary Terms had been decreed to be ſold or mort- 
gaged for raiſing Portions, even in the Father's Life Time, 
where the Time of Payment was comm. 
But this was oppoſed, and ſaid, 1ſt, That no ſuch 
Direction had ever yet been given for the raiſing of 
Maintenances only, whatever had been done as to the 
Portion itſelf. 2dly, That none would advance any 
Money on ſuch a Reverſionary Term, where the Rents 
could not be immediately Subject to anſwer the Intereſt ; 
or if it could be raiſed, yet the Intereſt would fo far 
eat into the Profits of the Eſtate, that it would not be 
ſufficient to raiſe the Portion itſelf hen it became due. 
My Lord Chancellor ſaid, he was of the ſame Opinion 


with thoſe who had ſat in that Court before him, that 
it was hard to extend the Conſtruction on theſe 8ettle 

ments to the Sale or Mortgage of ſuch a Reverſionary 
_©-Intereſt ; and that in Settlements drawn with Skill, there 
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was s always 2 Reſtriction chat it ſhould not be done .. 
the Term commenced in Poſſeſſion; but ſince, there was © 
no Reſtriction in the preſent Caſe; and yet this was _ 

for railing the Maintenance, and not the Portion itſelf, 

which might, by ſubjecting the Term to an immediate 
Mortgage or Sale, be in Danger of being very much 
leſſened or ſunk; be ſent it to a Maſter to enquire and 
E of the Eſtate, and then 0 rele ov 

Court for farther Directions. El # 5 
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Bromfelf verſus W elorlyy... eu 314 


IK this Caſe a Difference was taken by my Lord chan An Executo 
cellor, that if an Executor or Truſtee of Money, in ien, at 
places it out in the Funds, or on other Security, whereby her | 
he gains conſiderably, that he ſhall have the whole Bene- 4s | 


fit thereof to himſelf, in reſpect of the Hazard he run faall, if they 


of being a conſiderable Loſer thereby, which he muſt ines, 
have born; but if ſuch Truſtee or Executor were an In- iT: nas m0 
ſolvent Perſon with the Time of ow out nk Tru ene who 
Mo there the Ceſtui que Truſs have the whole 
| — When thereby, = only could have born - the _ 
Loſs thereof, if any had happened; the Truſtee or Exe- 
cutor, by Reaſon of his Infolvency being incapable . 
and conſequently running no Hazard at 1 


Babington v -erſus Gra & Ur. dn 219. 
HE Plaintiff's Father being a Freeman of London, A Freeman 


and having no Real, but only a Perſonal Bee, Ee 
| does by Articles in 1694, on his Marriage with Frances fre 
his Wife, now the Wife of the Defendant, in Conſidera· to f. r50o!. 
tion of 1500 J. Portion, to be paid to the Truſtees, Ponica, 
covenant within two Years after che Marriage, to pay 55e on. 
1500 J. to the Truſtees; and his Wife's Father coves hide 


nn Read ook an aſe 


and ſettled on the Hucband for Life kann to the Wife for Life in lien and bar of . 
aad Joinrure, Remainder to theix line; this is no Baz of rhe Wife's Cullawary Share. | 
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for his Daughter's Portion, which two Sums making 


3000 1, are directed to be laid out in the Purchaſe of 


Lands, to be ſettled on the Huſband for Life, Remainder 
to Truſtees during his Life, to preſerve Contingent Remain- 


ders, Remainder to the Wife for Life, for her Jointure, and 
in Bar of Dower; Remainder to ſuch Child or Children to 
be begotten between them, by ſuch Proportions, and in 
ſuch Manner as he by Writing or Writings atteſted by three 
or more Witneſſes ſhould direct; and for want of ſuch 
Direction to ſuch Child or Children, equally to be divided 
between them, and their Heirs; and for want of ſuch 
Child or Children, to his own right Heirs. The Marriage 
takes Effect, the two Plaintiffs are the only Iſſue of that 
Marriage; the Huſband in 1703, by Will deviſes 3000 l 
apiece to the Plaintiffs, to be paid at 21; and taking 
Notice of his Marriage Articles, and that a Purchaſe and. 
Settlement had been made purſuant thereto ; he confirms 
that Settlement, and deviſes the ſame Lands to his Wife 


according to the Settlement, for Life, and after her 


Death to his Children the Plaintifts ; and gives the Re- 
ſidue of his Perſonal Eftate, except his Plate and Furni- 
ture, to the Plaintiffs, for their Lives, and in Caſe of 
their Deaths, to his Wife the Defendant, whom he 
makes Executrix, and dies; the Wife after his Death 
proved the Will, and gave Security to the Chamberlain of 


London for 5649 l. 9 5. 7 d. , being the Surplus of his 


Perſonal Eſtate ; and now the Plaintiffs having attained 
their full Age, being about 13 Years. after the Teſtator's 
Death, brought this Bill againſt the Defendant and his 
Wife, who was the Widow and Executrix of the Plain- 
tiff's Father, for an Account of his Perſonal Eſtate, and 
to have their ſeveral - Legacies paid them; the Defen- 
dants by Anſwer inſiſted, that the Huſband, the Plain- 
tiff's Father, being a Freeman of London, ſhe was intitled 


to her Third Part, as his Widow, by the Cuſtom, and 
whether ſhe ſhould be allowed it or not, was the prin- 
pal Point. IE 


2 ee, 
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"ww the Plkitttiffa it. s ary rgued, that we Hu 2 
being a Nreemam of London ae e of lis 
this Zettlamerit, miiſt be ſuppoſod to hae in his V — 
and under dus Conſideration the makiug af uch Setle- 
ment as a Freeman conld make, which — as ſuch, 
could be only of his Perſonal Hate; and with Regurd 
to the Influende he midſt be fuppoſed to know: whe 
would haue oper it at his Death, when the Set- 
on his Wiſe to tuke Place ; that this was the 
ſtronger, in Regard it did not apptar, that he had any 
Real Bſtate whatſbever at the making this Settlement; 
and therefore ic was ſo far a dimmmùtion aid leſſening of 
his Perſonal Eſtute, to mabe this P ion. for his Wife, 
which ought to be looed upon as: compounding) with 
her for any >Ghare [thereducg and it was ſaid, 
chac this differed in chat Reſpe& fiom the Caſt of Al. 
and Watetſon,” where ie” appeared,” that' the Husband at 
the Time of the ad a Real Eſtate, and made 
x Settlement K on his Wife, and therefore; there 
nothing was taken out of his Perſonal Eſtate, as there is in 
this Caſe, and cited the Caſe of Hancock and Hancock, where 
a Man covenanted to lay out a Sum of Money in the 
Purchaſe of Lands to be ſettled on his Wife for her 
Ea and in bar of Dower; and after the Marriage, 
urchaſed a Leaſehold Eſtate only, and ſettled it ac- 
a gly, and this was decreed, and afterwards affirmed 
3 to be à Bar of the ad er 
But it was argued on the Aer Side; * this Settls- 
ment was only, that the Wife might be ſure of ſome 
Proviſion in all Events; that the Ouſtom did not operate 
on the Perſonal Eſtate, ill the Freeman's Death; that if 
he ſhould the very Day before his Death have laid out his 
whole Perſonal Eltate in the Purchaſe of Lands, and de- 
clare expreſly, that it was to prevent the Cuſtom: « 
ting upon it, that in that Caſe the Wife would be bichout 
| Remedy; that therefore ſince it continued _— 
6 L | ate 


of Langſton verſus Langſton was cited, that ſhe ought 


aue ithe 
Benefit of it; that immediately upon theſe Articles the 
Money was to be ſo far looked upon as Land, that it 


muſt go to the Wife and Iſſue accordingly; that if a 


Purchaſe had not been made, they might have brought 
a Bill in this Court to have compelled it, that it was no 
Ways relative to the Perſonal Eſtate, and therefore could 
be no Bar to any Shate coming out of the Perſonal 
Eſtate; that it might as well be pretended to be a Bar 
of the Share on the Statute of Diſtributions, if tlie 
Huſband ſhould die Inteſtate, where he was not à Frees 


man; that Real and Perſonal Eſtate were of two dif- 


ferent. Kinds, and a Proviſion out of one had no Rela- 


tion to the other; that: in the Caſe of Atſins and Mater- 


ſon it was clearly decreed to be no Bar; and thol that 
was a Settlement of Lande, chat could make no Diffe- 
rence; for the Money in this Caſe, as ſoon as the Arti- 
ticles were executed, was to be looked on às, Land too; 
and Mr. Vernon cited a Caſe of Platt and Stanton, where 
it was decreed by my Lord Chancellor Cowper- in Mich 
Term 1717; that a Proviſion for a Child on her Mar- 
riage by a Freeman, was no Bar to any future Share ſhe 
might be intitled to by the Cuſtom, no more than it 
would be to her taking by Deſcent, or Deviſe. 

Lord Chancellor was clear of this Opinion, that from 
the Time of the Articles, the Money was a Debt which 
the Huſband was obliged to pay, that it was no Part 
of his Perſonal Eſtate from that Time, but muſt be 
looked upon as Land, and then it could be no Bar of 
her Cuſtomary Share of the Perſonal Eſtate, that the 
Cuſtom did not operate at all *till the Party's Death; 
and then whatever Perſonal Eſtate was left, was to go 
according to it. Ce It 

There was another Point in this Caſe, Whether the 

Wife ſhould take any Benefit at all by the Will, ſince 
now ſhe thinks fit to claim by the Cuſtom ; and a Caſe 
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not, that ſhe ,Gighi=bholly to adler to the Wall or / 


wholly to the Muſtd mi: to uni yd iges 1 of 
|.Butwy boad oGiGonibricembd unf Lenodaroxhengh 
the Will nd Ways interfered) with i the, Cuſtm, but 
that there was ſuſfic ent) over and above at vas given 
to the Wife to anfwẽʒrn her Cuſtomary Parti and the 
Children that ſhe: mighti well take, for her might give 
his o.] Teſtarmmtarn Part, as he thought fit and to 
ſay, that the Wife ſhould be excluded in that Oaſt from 
taking any Part of the Teſtamentary Share deviſed to 
her, would be to ſay, that he had a Power of diſpoſing 
a Third Part to any Body, provided it were not to his 
Wife and Children, which would be abſurd and mon- 
ſtrous; but it being urged, that there were abundance 


of Precedents to the contrary, it was directed, thar 


ſhould be ſearched before any Determination given 
on this Point, and yet it ſeems not at all unreaſonable, 
that the Wife having in all Events ſecured herſelf of a 
Proviſion, and of a Proviſion too out of the Perſonal 
Eſtate, and that before Marriage, in Reſpect of which 
the Husband is bound, ſo that whatever Accidents or 
Misfortunes befal him, he has no Power or Controul 
over that, not for the Payment of Debts, Proviſion for 
Children, or any other cms yr whatſoever ; that 
upon theſe Conſiderations, the reſt of the Perſonal E- 
ſtate ſhould be looked upon to be entirely free and 
exempt from the Cuſtom, and the rather, for that if a 
Man before Marriage ſettles a Jointure out of Lands, 


de it never ſo ſmall, it will totally bar the Wife to 


claim any further Jointure, or to have Dower out of 
her Husband's Eſtate, tho it ſhould be increaſed to 
many Thouſands a Year at his Death, and why, there- 
fore, ſhould not this Proviſion out of the Perſonal 
Eſtate bar her likewiſe to claim any further Share 
thereout. 1 

| Note, It came on after, on the Maſter's Report, when 
the Lord Chancellor decreed the Teſtamentary Third to 
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= toward Ges making up the la intiffs, their: Legaci 
000 J. apiece, by Virtue of the Lie af che (Refi 
num to them; but [decreed the ite and A N 
to the Wife, by Vie of the aid Will, tho” ie had 
rejected the ſaid Will as to her Cuftormaty Sharez:iyhich 
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on a Bill ata by the ae of 25 from LS. 
the Heir at Law of the Mortgagor to redeem, the Mort - after borrows 
gagee, could retain a Bond Debt of the Mortgagor to c che Ma 
his Mortgagee, ſo as to oblige the Purchaſor to pay both, and on, 
before he redeemed, as, without Queſtion he might have Alineeof the 
done upon ſuch a Bill brought by the Heir at — of Mor "IE 
the Mortgagar before ne unn 1 5 
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But it was held by my Lord Chancellor, and lethal 
accordingly, that the Alience of the Heir might redeem 
the Mortgage, without piying/the Bond Debt; for tho 
= is we that the Heir muſt have paid both in ſuch a 
yet the 17 5 8 that is, becauſe the Heir is ex- 


& his on Debt, fo the Action 
oy hou 1115 hole he © agairſt Tal, Ace and 
etinet; and tho oY the Civil Law he may ſubſtitute 


the Lands which he had by. Deſcent, in Diſcharge of 
his Perſon, yet he may, 1 he thinks fit, dipole of 


thoſe Lands, and make his Perſon liable ; N but - Far 


Law, before, the $t es if Niens per Deſcem 13 
the Planner could only reply, that 655 Aﬀers 75 
Deſcent, at the Time of uy, Writ purchaſed ; for if be | 


Had diſpoſed” of then before, the Flaintiff had ns 
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5 * Er Cotild Dot hive; but he eam he mere follow 
won; ttt Lal in che Hinds'of the Abenée, chan Be Gn the 
- » Goods in hl Hands of the Vendte of ths Brecttor for 


© hf coiKguetitly thb Lands in the lend ef- the Allenes 
enn de charg 
Lien thereon, which the Bed is not; chb' che Lands in 

15 _ Hapds of the Heir himſelf ſþ be liable in this Caſe, 
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3 Tr ior ortgagee inn 
" Exectitor brings à Bill c redeem, 
betalilſt the e 5 tiöt bf 
KU in k Kante; Bi MER 
5 ite 35 an 

2 Klebe 


"= 'of this Term, 
Bea uus it u 10 fur . 
. ſhall be charged with no — than was imm 


Remedy; but now by the Statute, the Plaintiff may 
reply, that he hid Aſſets by Deſcent befbre the Writ 
' purchaſed at ſuch a Time, and if found for him, he 
wy hate Execution in Vatue againft! this 'Helry 914 


the Petfiin of the Heir is Dektor, and! not the Lands, 


ed with nothing but whar! id an immediate 


50 both 2 and Mortga e bre 
by ll ge eee e eee op 
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borrowed upon it; and it Wat alſo held in this Cale; nu 

the Bond Creditor: of the Heir hiinſelf ſhall bel pre 
feried before 'a Bond Creditor of his Anteſtor, after 
fuch Alienation made, r 
for a taluable Conlideration, ' HE. 
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Gauſs ſhown; but if the Patton hade Uſe: of the Bord m the . 
tb emeft Money from the lcunbent, without ſome ia unn zin 
ſuch Cuuſe ſhbẽC n, chis Court would grant an injunction; out for any 
und a Oaſtr of on St of Gordeftet [hire us cited, Beharigur, 
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ſhould : — Orders, und qualified; yet having rar 
an ill Lſb df thecHund ſome Time N the Court 
would not ſuffer him to upon at at Law, tho 
they ſeemed all to agree, that theſe Bonds were not pro- 
hibited by the Law, ſo far as they were made Uſe of, 
only to keep the Incumbent to Reſidence and good Beha- 
viour, and to diſcourage Immorality. 


3 @__ 12 Op noe IR „ : — 


cia 218 Harkneſs verſus Bayley. 
Lands de- N* chard Bayley being poſſeſſed by Way of W 


— ng of the Remainder of a forfeited Term for 2000 


in Fee, and 


bn. yu” in Norfolk, by his Will in 16 N. 5, deviſes 
pune me 1500-46-apie 27 three iree papags © dren, and the 

* like Sum to wy icht with; 

if morigaged and if any of his Chron died — 18, or Marriage, 

ny men their Shares to go to the Survivors or or of them, 

== and gave the Reſidue of his Eſtate after the Payment of 

only, his Debts and 3 to bis Wife 1 1 and made 


9 oc 


5 —.— A * 

Triſcilla the Wb er her EHulbaucke Death Pur- 
chaſes the Inheritance and Equity of Redemption of 
. theſe, Lands, in the Name of Milllam Buyley her Son, in 
Fruſt ſor hor and her Heits; ünd this e was 

| afterwards convey d to another in Truſt for the Mother 
and ber Heirs, who aſterwards took 4 Conveyance of 
the Inheritance tu herſelf, by which the 1 
ſeemed to be merged; then the Mother makes ber Will, 
- 6th of June 1710, and thereby) deviſes theſe Lands to 
| the Defendant her Daughter, and her Heirs; and after- 
480 . vor ſecu e Defendant, wherein 
' the — Ar andre or 
aden Le Legacies, and Inteteſt, Inteteſt, and -wherewith; thols 


, 9295 
. hlacal 3 


—— 8 —̃ ̃ — 
I Curia Cuncellaria. 


| Lands by the Father's Will were chirmable.; in the Mo- 
ther's Hands; the Mother, together with her Son Williams . 
Bayley, join in a Mortgage of theſe Lands to the Defen- 
dant the Daughter for 500 Years, with a Proviſo to be 
void, on Payment of 100 / per Aun. to the Daughter, 
during her Mother's Life, and the 4000 J. and Intereſt 
within three Months after her Death. , 

I be Defendant the Daughter never executed chis 
Mortgage, or any Counterpart thereof; this Mortgage 
was made the 29th of September 1711, and the Mother / 
died the 18th of March 1712, William Bayley the Bro- 

ther, being indebted to the Plaintiffs in ſeveral Sums of 

Money due to them by Bonds, makes his Will, and 
thereby deviſes all his Real and Perſonal Eſtate, aftet his 

Debts paid, to the Defendant his Siſter, and her Heirs 
and Aſſigns for ever, and there being a Deficiency of Per- 
ſonal Aſſets to ſatisfy their Debts, 

The Plaintiffs brought this Bill to ſubject theſe Lande 
to a Sale, for Satisfaction of their Debts, and the only 
Queſtion was, Whether this Mortgage for 500 Years to 
the Daughter, were a Revocation of the Deviſe thereof 
in Fee to her, by her Mother's Will? For if ſo, then the 
Inheritance and Equity of Redemption ſubje& to that 
Mortgage deſcended to William Bayley, and by conſe- 

quence was well ſubjected by his Will to the Payment 
of his Debts; or if this Mortgage ſhould only be a Re- 

| vocation quoad the Term Mortgage, and the Inheritance 
and Equity of Redemption, continue well deviſed to the 
Daughter, by her Mother's Will, as it was urged it 
ought; and Few the Mother's Intention in making this 
Mortgage to her, was only with Deſign to ſecure the 
4000 J. ſhe ſtood indebted to her, not to revoke the 
Deviſe thereof to her in Fee. 

But it was decreed to be a n of the Deviſe in 
Fee, being made to ſome Perſon, and therefore Incon- 
_ vieh the Deviſe, as Cro. Car. 49. Cook and Bul- 

k's Caſe, tho agreed, if the Mortgage had been made 
T .6N "oy 


04 Ga — + odd. a”; 
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to a Strangets it had only been a Revocation quad, che 
and the Defendant was decreed to — nc 


age, 
the Profits. from her Mother's Death. 


| Cale 5% Duke of Boſton yerfiis Deane - 


In Court Ld 


Tae I N this Caſe a Leaſe bad ber made by ſotne-of the 


fers the Leſ- 


ſee to hold Duke's Anceſtors, under whom the claimed, to one 
24 * Deate, for the Life of bimſelf, and of Anne 


after the 


— 2. and Elizabeth his two Daughters, and the Lift of the 
quity won't longer liver of them; upon. Deant's Intet marriage With | 


compel the the Defendant his ſecond Waſe, theſe Lands were ſettled 


. Tenant to 


Account on her by Way of Jointure for her Life, and. they 
Profrs,uulefs had ſue a Daughter, who was likewiſe named Eich; 
— Hundred then James Deane died, and afterwards his two Daugh- 
. fromening, tov; being the two remaining Lives in the Leaſe, died 
fone extrs- likewiſe, whereby in ſtrictneſs of Law that Leaſe was 
iden, at an End; but there being flill a Daughter named EIA. 
beth alive, the Duke's Anceſtors, or the Duke, made no 
Entry, but concluded the Leaſe was ftill ſubſiſting, and 
the Defendarit had held theſe Lands under this a as 
ken Title for ſeveral Years ; but now, very lately, upon 
an Inſpection into the Leaſe, the Miſtake being diſco- 
vered, the [Defendant acquainted the Duke with it, and 
| he had Poſſeſſion delivered to him, and now brought 
this Bill for an Account of the Rents and Profits from 
the Time of the Determination of the Leaſe. 

Lord Chancellor was clear of Opinion, that where one 
has Title of Entry, and neglects to enter, ot to bring his 
Ejectment, but ſleeps upon it for feveral Years; that as 
he has no Remedy at Law for the Meſne Profits, ſo 

neither has he in Equity, for it was his own Fault he 
did not _ and he ſhall never come into a Court of 
Equity for Relief againſt his own gence, or to 
Abe the Tenatie in Pullcon, who OR nk 
to be but his Bailiff or Steward, whether he will or not; 
but in che Caſe, by Reaſon of this * 


where any Fraud had been uſed, to conceal the Nile 


ip n 1 — . Ft 7 


of both Daughters being of the ſame Name, and "the 


Miſtake conſequent thereupon, the Defendant was de- 
creed to Account for the Meſne Profits from the Time 
# the Expiration of the Leaſe, and fo it would be 


from the Leſlog; jar in ſe of an Inſamt z but other · 
wiſe generally, where the Party has hs Remedy at 
Law, he ſhall have no Relief in Equity for the Meſae 
Profits, but from the Time of an Entry made, whicti 
he at his Peril ought to have taken Care of ſo ſoon as 


his Title began, V 
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Caſe 320. Locke verſus Lockey. 


In Court Ld 
e N this Caſe my Lord Chancellor was clear of Opi- 


nion, that where one receives the Profits of an In- 

Years her be fant's Eſtate, and fix Years after his coming of Age he 
is as much brings a Bill for an Account, that the Statute of Limi- 
_— tations is a Bar to ſuch Suit, as it would be to an Action 

mitations of Account at Common Law ; for this Receipt of the 
ing ing + Bile Profits of an Infant's Eſtate, is not ſuch a Truſt, as 
of Profs, as being a Creature of a Court of Equity, the Statute ſhall 


of Profits, as | 
he is from an be no Bar to, for he might have had his Action of Ac- 


a 
— Count againſt him at Law, and therefore no Neceſſity to 
Law, come into this Court for the Account; but the Reaſon 

why ſuch Bills are brought here, is from the Nature of 
the Demand, that they might have the Diſcovery of 
Books, Papers, and the Parties Oath, for the more eaſy 
taking of the Account, which they cannot ſo well do 
at Law; but if the Infant lies by for ſix Years, after he 
comes of Age, as he is barred o his Action of Account 
at Law, ſo A be of his Remedy in this Court; and 
there is no Sort of Difference in Reaſon between the 


two Caſes. 
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Another Point wae, Whether an Agreement not in * 


Writing being executed on one Part, and an Enjoyment nor in Wri- 
accordingly, whether this \corild be ſo far impeached as mites, 


to lay the Party open to an Account for the Profits he ubs 


had regeived under this Enjoyment z and the Court Was accordingly, 
dearfef Opinion he ſhotild 20 for this would be much Sarah 

harder than ſetting aſide the Agreement at firſt for want Ju Ban 

of Writing, which yet, if executed on one Part, had been lady Fre. 

always looked upon ſo far coneluſive, as to induce the Court con. 

to decree an Execution on the other Part, not to deſtroy or 

avoid the Agreement, ſo far as it was already carried into 
Execution; and therefore in Leiceſter and Foxcroft, could 

the Party who had built upon the Ground, if he had 

enjoy d the Houſes for ſeveral Years have been liable as a 

wrong Doer, to account for the Rents and Profits, for 


moſt certainly he ſhould not. 


want of the Agreement's being reduced into Writing 
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Caſe . Birunſden verſus Stratton. 
1 N the Marriage of the Defendant, her intended 
Marriage on Husband being under Age, and ſo incapable of 
Side making a Settlement, the Wife's Father gave a Bond for 
purſuant 9. the Payment of 1500 l. on his making a ſuitable Join- 
tred ine pre- ture-Settlement on her, without taking any Notice what- 
Marriage, ſoever of the Iſſue; the Marriage took Effect, and the 
"My ares” Husband ſome Years after, on Payment of the 1500 l 
ing with made a Settlement of 147 L per Ann. or thereabouts, on 
voluntarynor himſelf for Life, Remainder to his Wife for Life, for 
gend Bond Her Jointure, with Remainder to their firſt and other 
tors. Sons, in the uſual Form; the Plaintiffs were Bond Cre- 
ditors of the Husband; and now after his Death brought 
this Bill againſt the Wife and Children, to ſet aſide this Set- 
tlement, on Pretence the ſame was voluntary and frau- 
dulent, being made after Marriage, eſpecially as to the 
Children, for whom no Provifion appeared to be made 
on the Treaty, previous to the Marriage, and that there- 
fore the Plaintiffs ought ta be let in for a Satisfaction of 
their Debts. N 5 
But the Maſter of the Rolls was clear in Opinion, 
that this was no fraudulent or voluntary — 
3 b | | deing 


I Caris Comtiarta" 


. 
tt. 1 _— III 


| being bur ——_— to the Wife's Fortune, and that the N 


Words of the Bond were capable of ſuch a Conſtruction, 


for that a Jointure e muſt be intended a Settle 
ment in the Common Form, to the Iſſue, and 4 Jointure | 


for the Wife. 

And Mr. Vernon ſaid, there could be little Doubt of 
this, ſince the Caſe of Parſowe and Weedon, Trin. 1718, 

where it was held, that tho fince the Statute againſt frau- 
dulent Deviſes, a Man could not by Will Deviſe his 
Eſtate to defeat his Bond Creditors, yet any Settlement 
or Diſpoſition he ſhould make in his Life Time, whether 
voluntary or not voluntary, would be good againſt Bond 
_ Creditors; for that was not provided againſt by the Sta- 


| tute, which only took Care to ſecure ſuch Creditors 


- againſt any Impoſition, which might be ſu ſed in a 
Man's laſt freer ; but if he gave away tis Eſtate in 

his Life Time, this prevented the Deſcent of fo —— 
to the Heir, and conſequently took away their Remedy 
againſt him, who was only liable in Reſpect of the 


Lands deſcended ; and a Bond was no Lien whatſoever 


on the Lands in his own Hands; and if he might give 


them away to a Stranger, much -leſs can this Settlement 


on his Wife and Children be deemed voluntary or frau- 
dulent, as to {ach Creditors, tho he ſaid, that till that 
Reſolution, be ſhould have been of another Opinion; 
and that ſuch a Diſpoſition had been held fraudulent 
againft Creditors, in the Caſe of Templeman and Beke 
8 before my Lord Chief Juſtice * ſo the Plaintiff's 
Bill was diſmiſſed in this Caſe. 

It was likewiſe ſaid; by Mr. Vernon, that before -my 
Lord Nottingham's. Time, it was held, that where Lands 
were deviſed to be ſold for the Payment of Raben 


gacies, that wn ſhould be paid Pari Paſſu, but he held that 


the Debts ought te have a Preference, for that, 'as/he ſaid, 
| e in his Grave, and ſo it has 
been held ſiner, ia an, 
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De Term. &. Mich. 1719. 
Turton verſus Benſon. 


"HIS was an Appeal from the Rolli, and was 
but this : The Plaintiff on his Marriage with the - 


„ Daughter of Mr. Benſon, was to have 3000 J. Fortune; 


but the Plaintiff's Mother being living, ſo that he could 
make no Settlement without her Concurrence, ſhe in 
Conſideration of the Marriage and Portion joined in 
making a Settlement adequate to the Fortune; but before 
the Marriage Mr. Benſon expreſſing his Inability to give 
ſuch a Fortune with his Daughter, having other Children 
to provide for; Mr. Turton and he came to an Agree- 
ment between themſelves, that to induce the Mother to 
join in making the Settlement, the Portion ſhould be 
mentioned to be 3000 /. but that Turton ſhould give him 


a Bond to pay him back 1000 J. of it at the End of 


ſeven Vears; and that in the mean Time he ſhould have 
it without Intereſt; and accordingly a Bond was given 
the 29th of Fuly 1710, and then the Settlement was 
made, and the Marriage proceeded before the End of the 

ſeven Years. Mr. Benſon became greatly indebted to the 
Amount of 10 or 12000 . and then died, and the De- 
tendant his Widow took out Adminiftration; and enter'd 
into an Agreement with ſeveral of the Creditors for the 
Aſſigment of this Bond amongſt other Securities, towards 
Satisfaction of their Debts; and it appeared plainly in the 
Cauſe, that Mr. Turton was privy to, and knew of this 


Aſſignment; but now brought this Bill, to be relieved 


againſt the Bond, and to have it delivered up as obtained 
from him in Fraud of the Marriage Contract; and after 
the Tony had been agreed to, and a ſuitable Settlement 
provided for the Lady. ee e eee 
The Creditors who had obtained the Aſſignment of 
this Bond, they likewiſe brought their Bill to have the 
Agreement executed, and that they might be at Liberty 


to proceed in the Name of the Adminiſtratrix, for Re- 


covery of the Money due on this Bend, and inſiſted, 
"vt | = 


—_— Gi Cancellarig. 
that whatever Confidetation che Bond "hve oye" 
whilſt it continued in Mr. Benfan's' or in the 


Hands of his Repreſentative, yet now aſh to 
them, and they being juſt and bone Crab e 

to have the Benefit of it; that whatever Fraud may he 
ſuppoſed in the obtaining 


would make good the 
That tho' the legal Intereſt 10 chis Bond could not 
be to them, being a Choſe in Action, yet by the 
Aſſignment the der was become a Truſtee in 


Equity for them, and therefore they ought to be at 


Liberty to make Uſe of their Truſtees Name at Law 


for Recovery of the Money due thereon; and it was 
likened to the Caſe, where a Man purchaſes an Eftate of 
A. to which B. has Right, and he has Notice of it, this 


Notice will affect his Purchaſe, notwithſtanding any Con- 
veyance; but if he after ſells this Eſtate to another Per- 
ſon, who has no Notice of B's Right, this ſecond Pur« 
chaſor without Notice ſhall not be affected by it; but 
B. muſt take his Remedy as well as he can againſt A. 
but to make that Caſe more directly applicable to the 
preſent Caſe, it was urged farther, that if the firſt Pur- 


chaſor had ſold it to the ſecond, and only given him a 
Declaration of Truſt, ſo that the legal Eſtate continued 


{till in him, yet it was ſaid there was no Caſe could be 
produced, wherein Relief had been given againſt the 
ſecond Purchaſor in ſuch Caſe; that indeed, if the ſecond 
Purchaſor has a Conveyance of the legal Eſtate, he has 
them both in Law and Equity, as he has no Notice, and 
this ſhall prevail againſt B's bare Equity; but even where 


there is no Conveyance, yet it was urged, that his Equity | 


ſhould be preferred to B's being without Notice. | 

On the other Side it was urged, 

meer Choſe in Action; that it was not aſſiguuble 

and that notwithſtanding any 1 the legul 

wann — in 
1 


Repre· 


of it, yet it being now aſſigned 
to them on ſo juſt and valuable a Conſideration ab the 
Payment of their Debs, e the Fraud, and 


that this Bond was a 
at Law 


Mr. Benſon and his 
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from hind; or make his Caſe at all the worſe; and a 


Repreſentatives; that therefore the Creditors could not 
be in a better Condition than he himſelf was; that if 
Mr. Turtun had Title to be relieved; whilſt it continued 
in his Hands, the Aſſignment could not take it away 


Caſe was N Mr. Vernon, where a Man agreed to 
{ell his Copy hold Lands, and made a Surrender out of 
Court for that Purpoſe; but the Surrender not being 


preſented within the Year, according to the Cuſtom, be- 


ſtand in his Place and derive under him. 


came ineffectual; and in the mean Time, the Perſon 
who ſold becoming a Bankrupt, his Creditors inſiſted, 
that for want of an effectual Surrender, the legal Eſtate 
continued in the Bankrupt, and therefore ought to be 


ſubject to their Debts; and the rather, for that they 


being juſt Creditors, as well as the Purchaſor, had the 
Advantage of Weight on their Side, by having the legal 
Eſtate; but on a Hearing and Rehearing by Lord 
Chancellor Cowper, it was decreed, that the Creditors could 
not be in a better Condition than the Bankrupt himſelf 
was; that as he might have been compelled to have made 
good this Agreement with the Purchaſor, and to have 
made an effectual Surrender, ſo muſt his Creditors, who 
Lord Chancellor. Bonds of this Kind given in Fraud of 
Marriage-ContraQts, are never to be favoured in a Court 
of Equity ; that the Relief ſought here againſt the Bond, 
is by the Party himſelf, who was privy to the Fraud, is 


nothing at all to the Purpoſe, for ſo it is in all Caſes of 


this Nature, and can. be by none but the Parties con- 


| cerned; that here Mr. Turtons Mother was plainly im- 


poſed on to conſent to join in a Settlement for 3000 /. 
which, if this Bond ſhould prevail, would fink a third 
Part of the Fortune; that this Fraud affected the Land 
ab initio, and the Aſhgnment to Creditors cannot mend 
the Caſe, for they can be in no better a Condition than 
the Party himſelf, who aſſigned that Bond; that if an 


Aſſignment to Creditors would alter the Caſe, ic would 


entirely put an End to all Applications fog Relief in this 
2 | Fn Og 


Court; 


2 the Cir eee 1 


Court z that it would then be only to aſſign ſuch a Bond 
as. this to juſt, Creditors, nd dll would be 5 fafeg\ that 
Creditors having no Notice of the eration of giving | 
this Bond, would not at all help t em, for ſuppoſe the 
Bond. had been good one, burePack of che Mok y pad; 
and then it had — aſſigned, as if the de Moolly | 
had been ſtill due on itz would this affect the Obligor? No 
more, in this Caſe; if the Bond was liable to be ſet 
aſide, whilſt it continued in the Qbligees Hand, his Af 
t of it will not alter it, tho the Aſſignees have no 
Notice of the Nature of it; for am Aſſignment of a Bond 
is but an Are that the Aſſignee ſhall have "the. 
Benefit of all to be recovered ther᷑on; und if 
none were due, or that the Bond were obtained on an 
unlawful Conſidetation, no Aſſignment whatſoever can 
make it better. I think the Decree at the Rolls was ex“ 
ceeding right, let the Bond be delivered up; and a peo 
petual Injunction againſt it 
Note, In this Caſe were cited, 1 Sall. 156. Kemp and 
Coleman, the Caſe of Duke Hamilton and Lord Mohun ; 
and Mr. Vernon cited the Caſe of Redman and Redman, 
where the Huſband being conſiderably indebted before 
Marriage, prevails with his Brother to give Bond for the 
Payment thereof to the ſeveral Creditors, and gives him 
his own Bond as a counter Security; the Huſband dies, 
and the Brother being forced to pay theſe Debts, put 
his counter Bond in Suit againſt the Widow and Admi⸗ 
niſtratrix, but ſhe was relieved againſt it in this Court. 
Another Caſe cited by him was of Gale and Lendo, where 
the Woman's Fortune falling ſhort of what was expected, 
and ſhe being deſirous the Match ſhouid go on, prevails 
on her Brother to give her a Bond for ſo, much as was 
wanted, the Marriage proceeds, the Husband dies, and 
the took out Adminiſtration, and put the Bond in Suit 
againſt her Brother, and tho' ſhe herſelf was Party to 
the Fraud, yet the Brother was forced to pay the * 
and could have no > Relief 1 in this Court. 


Sir 


| 

| 
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i" Cale 323 Hir George Maxwell dvds La ly Moun- 
4 e 10 Holt: racute his Wife. of?! en 


of! 3 * l 10 1 5 1131. 


22 N chu“ Oase 2 Diſtinftion was — oc lob by 
_— ge wang that where on a Treaty for a Marriage, 
* gr any other Treaty, the Parties come to an Agreement; 
but ta ſame is never reduced into Writing, nor any 
Propoſal made for that Purpoſe, ſo that they rely wholly 
on their Parol Agreement; that unleſs this be ere- 
cutedl in Part, neither Party can compel the other to a 
Specifick Performance, for that the Statute of Frauds is 
directly in their Way; but if there were any Agreement 
for . Aen. the ſame into Writing, and that is prevented 
by the Fraud and Practice of the other Party, that this 
Court will in ſuch Caſe give Relief; as where Inſtructions 
are given, and Preparations made for the drawing of a 
Marriage Settlement, and before the compleating of it, 
the Woman is drawn by the Aſſurances and Promiſes of 

the Man to perform it, and after to marry him. 
8o where a Man treated to lend Money on a Mortgage, 
and the Conveyance propoſed, was an abſolute Deed from 
the Mortgagor, and a Deed of Defeaſance from the 
Mortgagee, and after the Mortgagee had got the Con- 
veyance, he refuſed to execute the Defeaſance; yet my 
Lord Nottingham decreed it againft him on the Fraud 

_ after the Statute, 

So where an abſolute Conveyance is made for ſuch a 
Sum of Money, and the Perſon to whom it was made, 
inſtead of entring and receiving the Profits, demands In- 
tereſt for his Money, and has it paid dis this will be 


4 * admitted to explain the Nature of che Conveynnce, and 
| a Letter has been held a ſufficienc at in Writing, 
| if it weredigned by the Party, to bring it out of the 


19 wu and cited the Git of Landler and Bf. — 
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In Cuxia CANcELLARIE. 
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TWoodroff verſus Wi chworth. c 220 


N this Caſe it was clearly agreed, that the 1 Grand: 
mother was next of Kin, and entitled to the Grand- nene i 
child's Perſonal Eſtate, in Bxcluſion of the Uncles and tiered 
Aunts; and ſo it has been before ſettled in a Caſe of child | 
Welſh and tHe and in the Caſe of Blarkborough and 2 iy of 
Davies, 1 and fo was now again reſold 3 in the = 
principal . 
But whether n ſhould have the Surplus of the 1 
Perſonal Eſtate to their own Uſe, or in Truſt for the next 7 


of Kin; Mr. Vernon ſaid nothing was at preſent. more 
looſe and utſceried. | 
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In Conn — 


dent 325. | Nicholls verſus Skinner. 
t Rolls., | in 
2 2 HE Plaintiff's Father having four Ehildren, and 
his four Chi - being poſſeſſed of 2009.4. in the Bank-Strock, and 


5 1 of other Pexſonal Eſtate, makes his Will, and thereby 
ive Ages deviſes Portions to his {aid Children to be paid, and pay- 
2 1 50 age; able to them at their reſpective Ages of 21 Tears, or 


228 Da s of Marriage, which ſhould firſt happen; and in 
fv ee e any of them ſhould die before the Time of Pay- 


of Payment, ment, or {ſhould die without Iſſue, then his or their 


| — Share to go to the Survivors, and Survivor of them, and 


1 his Heirs. One of them died without Iſſue under Age, 
ro the Survi- and unmarried, and the Plaintiff, who was one of the 
vers of em. Turviving Brothers, and married, tho' under Age, brought 
One of them this Bill for a third Part of the dead Brother's Share, 
Age, a "and. and the Qyeſtions were, 


this, tho a 72 Limitation of a Perſonal Ease, An va halte the Contingency of Survivor, 


till it comes to the laſt of the four 


1}, Whether upon this Will the Deviſe in Caſo o 
Death without Iſſue being of a Perſonal Eſtate were good? 
zaly, Whether admitting it were, the dead Brother's Share 
were not ſtill liable to the Contingency of Survivorſhip, 


dil it came. to the laſt of the four Brothers ? 3 
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I Curia. Cuncellariæ 


His Honor was 'of Opinion, and decreed accordingly, 


that in this Caſe the Limitation being to the Survivors 
and Survivor of them, aid his Heirs, that it could not 
be intended a dying without Iſſue generally, which would 
make, it void; = a, dyi without Iſſue in ſuch Man. 
ner, a chat i 

which muft g 
. 24dly, That it was liable to the Contingency of _ 


ſurviving, till it came to the laſt, and conſequently: the 
now Plaintiff could not have his Share of the Principal 
of his dead Brother; but in Regard no Direction was 
given in the Will concerning the Intereſt, it was decreed 
he ſhould have a proportionable Part of the Intereſt during 
his Life, elſe the Intereſt likewiſe muſt lie dead till it come 
to the laſt, which would be very inconvenient; tho in 
Caſes not ſo circumſtanced the atee has not been 
allowed the Arrears, or growing Intereſt, for want of a 


- 


Direction in the Will concerning it; but it has NEW into © 
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C al ad wo wlll verſus Weſtern. | 
4 4 "T HB Plaintiffs bad been in Pullen of u Mate 
=_ Courſe upwards of 60 Years, the Defendant 
I 1 Tourſe 60 ned the Land thro' which the Water · Courſe ran, by 
1 — 5's Bl Virtue of 'a forfeited Mortgage for 100 Years, and 
=_ - og , Which he had obtained a Decree to forecloſe; the Plain- 
= who fore tiff's Title was fully proved, and the Bill was for a per- 
1 = petual Injunction to quiet the Plaintiff's Poſſeſſion, which 
—_ whe Be had 3 pted, by making a. Cut or 
1 | his Potion, Channel thro' his own — and Buca up a Sluice at 
1 not eſtabliſb- the Mouth thereof, whereby the Water that ſhould have 
3 ea ns Right ran to the Plaintiff's Water-Courſe was totally diverted 
_ and prevented. 
And tho it was objeQed, that if the Plaintiff had 
any Damages, his Remedy was purely at Law, and that 
I 72 they ought not to come hither, till they had eſtabliſhed 
= ieee Title at _ 4 
1 .. 2dly, That if they could, yet ought to have 
9 brought thoſe who Tad the 26 the, the Lands 
mn thro which the Water-Courlſe ran, before the Court, 
= | and that it was not ſufficient to have only the Mortgagee. 
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Vet the Con — — "the nt _ gps" 1 
uſual wo hwy ſuch Hilla in the firſt loftance in this Court, 1 
and cited Lord Hylesfori''s Oaſe lately, and ſome others; _ 
and if the Defendant: would have: had the-Remainder = 
| Man a P ty; he ought in his Anſwer to have ſheum wh 5 VB 
that was, that he had only à Term for Years, and prayed 
that he might have been made n Party; but this he hat = 


not done, but inſiſted on bis own Iitle under the fore = 
cloſed Wms q and may. d that: A ove-] Was Wa 1 
ruled. OT SEM 1 | 7 6. | 30 
"ny ez 4%! lw oo Nays. x 
Duke's of 1 Dorſet berſus Ser ler | 
IIS s Bill brought foals GbnrithiſBth! to ext» & Sante 1 
mine his Witneſſes in Frrperuam rei Memoriam, to Fiſhery, 3 8 
eſtabliſh his ſole Right of Fiſhery ; and it was ſugg 1 
in the Bill, that che Defendant pretended a ſole Ricks of kl — 1 
Fiſhery, and threntned to bring Actions, and Faun the » ay 0 ol 1 
| Plaintiff when all his Witneſſes ſhould be dead. 92288 ll 
to he has not recovered in Afﬀirmance of it at Law, ferns, if ; | 1 
Jo this Bil the Defendant: demurred, for thas the 1 
Plaintiff had not verified his Title at Law and there- 1 
fore had no Right to bring his Bill in the firſt Inſtance; i 
but the Demurrer was over- ruled, and this Difference 9 
was taken and agreed to by tbe Curt. wp 
That if one is out of Foſſeſſion, dn * malls r to 9 
Fiſtivey, Common Rent Charge; he who brings: ſuch 1 
Bill ought never to be allowed, but a Demurrer to it A 
will by: good, becauſe; he may and ought firſt to enter N 
his Action, and eſtabliſn his Title at Law, otherwiſe 1 
Publication not being to paſs till after the Death of the Is 
Witneſſes (as in thoſe Caſes it never does, without ſpe - KH 
_ cial Order of the Court) they may be iy of the A 
groſeſt Perjury, and yet go unp es, that the Wi: 
Party having a Remedy at Law, the —.— Side ought not 4 
to be deprived of the ity of conftonting the M 
Witneſſes, and examining them publickly, which has K 
6R __ , always UK 
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theſe Caſes, if tlie Plaintiff ſhould 
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e ee Plaintiff, but had actual 


diſturbed him by Fiſhing daily (as 
he ought to have plead 


**. 


always been found the moſt effitual Viethod for ate 
venn of the Truth. 517 A As 376,000 16H 


4 if a Man is in actual Poſſelion;: ad 7 
chreatned wich Diſturbances by another; who pretend 
a Right, he has no other Way in the World to 
tuate the Teſtimony of his Witneſſes, but by fach a 
Bill as this is, for not being actually interrupted or di. 
ſturbed, he eee e, and in ſuch 


Caſe, if this Demurrer ſhould be allowed, there is un 


End of all Bills to perpetuate the Teſtimony of Wit. 


neſſes to Wills, and ſuch like, wherein the < ous pray 


no Relief, nor ought to do, but only a Commiſſion for 


the R of their Witneſles'; F and et even in 


s be evifded 
or diſturbed, theſe Diſpoſitions cannot be r Uſe of ſo 
2s the Witneſſes png and 7 4 be had to be 


e before a 


Ur y. ; 
But in the pre nt Caſe, ib che Daß hadivce 


it was ſaid he did) 
ed this; and that the Plaintiff 
ought therefore to ſeek. his Remedy at Law, or if the 
Plaintiff! had! ſhewn in this Bill, that the Defendant had 
actuall diſturbed him by Fiſhing, then the en had 
been proper, but not for barely threatning. 

\ Fg nee he r by his Anſwer ſifted en be 
Ri ht of Fiſhery, that he h to e it, and 
— 9 — lon diſcloſed race * he inſiſted 
on his Right thereto, and hoped to prove it; and yet by 
his Demurrer would debar the Plaintiff from proving 
any Ihing at all; and a Caſe was cited between Wm 
= Hatty before Lord Keeper Wright, at the Inner-Temple- 
Hall, where a Bill was ht of the ſame Nature 
touching a Common, and the Demurrer allowed, becauſe 
there it appeared of his on ſhewing, that he was in- 
terrupted and e and en 1 his 1 


1 + 


1 | 12 | 
1 | | Muſſell 


x as: a1. 
4 | 
* . q 
* * e me * a * 
. 3 1 +4 — — — 
2 "FS 4." * 22 
—ä— — ——— — I — — 
: x * N : « s 1 7 3 4 * 
I * is hs: x C7 1 oy: Soy 
"LION OE * 512 10 35 KAS 9171191 (oh * } it 115 ot $ITV# 4 
og 


C 41 5855 offs i 10) Mt T id. a. "mw wel. 2 125 cus 328. 
eee ee OUS DL 3 IRGC eden at ; 
HR -agth of Fibruary laſt, rhe Plaintiff agiee e 
I with! ode Dre the Defendants Bröker * 
Fw Southe gn Stock at 187 Il per Cent. tobe deli Stock, the | 
vered about ten Days! after, and Green as: the Uſage is nk 0 9 
made an Entry of this Agreement in his Pocket: Book; ere 5 
at the Day appointed the Plaintiff attended at the Tranks this Agree- 5 
fer-Office all Day with his Money, but the Defendant eber Boas, 


never came, | rock in the mean Time conſi- _ ay 
derably riſen, N 


the Defeaddnt” reſuſedd to transfer it, des L 
N don in April following the Plaintiff brought this within the 

Bill for a a Specifck Performance of the Agreement, = : 
fendant pleaded tlie Statute of Ban and Per juries, that 
0 Oontract cun be unleſs reduced into e x bh A 

And it was argued . — good Plea, that if the Lw. 5 
Ma Wes dd careful, no Agreement for above 18 . ö 
ſhould be binding, unleſs reduced into Writing, much 0 
leſs ought this to be binding, which is for fo much 1 72 5 
greater Sum, and thoſe Stocks were Perſonal Eſtates 
On the ee Side it was ſaid, that thoſe were iba 
all within the Meaning of the Statute,” thar at the Time 
of making that Act, there was no other Stock in Beitip but 
the Eaſt-India Stock, and that only: for about o æ 
which was lodged in a very few Hands, and but little of IR 
it ſold or transferred ; that this Entry or Memorans. 
dum of the Broker was the ſame Thing as if made 
the Party himſelf,” and by the Courſe and Uſage in £ 
ee eee neee ga tne; IN 
of the Agreement. e 8 

But my Lord Chancellov daes 4% be of; Opinion, in fade ing 
| char cli! ut was good, and faid, that it had been Fend, it is 
held in many other Caſes; but on looking into the Plea, 822 
he found, —— he had barely pleaded the Statue, Wirll⸗ 1 
out alding, that this Agreement was not reduced inte duced into 
Writing us he ought to have done; and ſo had not 
brought his Caſe within the Stutute, and therefore the 
Plea was over-ruled; Note, 
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VN Note, In this Caſe, Mention was made of the Caſe of Scou 
verſus Butter laſt Term, where an à Bill for a Specifick Per- 
formance of a Contract for South-Sea Stock, which was 
reduced into Writing, the Maſter of the Rolls decte: 
lor the Plaintiff; but on an Appeal to the Lord Chance. 
ber, the Decree was reverſed, and the Patty decreed only 
do pay the Difference, and that to do otherwiſe, might 
be the greateſt Hardſhip and Injuſtice in the World, as 

ze ſudden Riſe of Stock happened. 
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6 b. 216 OW THIER 001 OEBULWGROL VIP, E113 38 
ACTIONS 1 N. September 1705, Joln Sayer made a Mortgage for 


or Admini- | | ST. ITY 
ttrator pay- 1 160 l. to one Biſbop, the Defendant's Teſtator; in 


Alken in g. October 1711, Sayer died Inteſtate, and the Plaintiff 

ufying Si without taking out Letters of Adminiſtration, poſſeſſed 
Debis, can herſelf of his Perſonal Eſtate, and paid it all away in 
lief in Equity ſatisfying Dehts on Simple Contract, Biſhop died, havin 

Ib ande made his Will, and the Defendant's Executors who * 

they had no the ſame, and were in Poſſeſſion of the mortgaged Pre- 

miſſes, after, in 1918, on looking into ſeveral old Papers 

and Writings, the Plaintiff found a Will of Milliam Sayer 

the Grandfather of the Mortgagor, whereby theſe Lands 

were given tochis Son in Tail, and on Search, no Fine 

or Recovery appeared to be levied, or ſuffered of thoſe 

Lands; they were adviſed the Mortgage was not good, 

and in Conſequence thereof, Fobn Sayer the Plaintiff's eldeſt 

Son, by her firſt Huſband, who was Heir in Tail, brought 

his Ejectment, and recovered Poſſeſſion of the mortgaged 
Premiſſes, whereupon the Defendant being thus evicted, 

and having a Bond for Performance of Covenants in the 
Mortgage Deed, put it in Suit againſt the Plaintiffs. 

And now this Bill was brought for ap Injunction to 

ſtay the Defendant's Proceedings at Law, on Pretence 

that they had paid away all the Teſtator's Aſſets, before 

they had any Manner of Notice whatſoever of this 

Bond, and that the Deſendant never gave them Notice off 


I ; 
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„ for that of 
SOT et en tg 
an Tuthcent | this 
Bond and 1 ald appeared by their own 715 
that the) bed. "theſe m ſatisfying Debts on Sim 


Contrall 799 n (itiferior Nature; and that was 0 
introduce à bürſe of We conttary to 
mon Law, nt the Detputrer was held vhs be 0 
od, and the Bill il rejeBted” as 

urſe of La 1 ” | 
But if any extraordinary Fant 1 80 ben ab 0 on 
che Defendants.” by Which the Plaintiffs had been deceived 
or induced to pay away the Aﬀers, that might have 
varied the Caſe. 
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| 2 nike was intitled fetal Extent of A ede. 
1 conſiderable Value, and hisG rdians or Truſtees f. Een of an 


+5 © SS. L& 


150 to look after and manage the a and alſo 950 12 

bim 2 Sallary' for ſo doing, which they had at Times W. an. 
increaſed or advanced, as they ſaw Occaſion.” "The Receiver 18 4 9 

or Manager for ſeveral Years paſſed his Accompts regularly gn oner 

with the Truſtees or Guardians every half Year, and they Iafur when 

from Time to Time paſſed and allowed theſe Accompts. ag. 

The Plaintiff being now come of Age, brought this 

Bill, not only againſt che Truſtees, or Guardians, but 

alſo apainft rhe Receiver or Manager, to have a general 

Account of what had been received and paid, during his 

Infancy, or at leaſt, that he might be at Liberty to furs 

charge or ſatisfy the Accornpts : The Defendant the Re- 

ceiver pleaded . Accompts themſelves, and as to him 

the Plea was held clearl 15 be good, for that he Was 

but Servant to the Guardians, or Truſtees; and as they 5 

had ſufficient * to employ they —_ 
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neceſſary for in his Cuſtody; but the Demurrer was over- ruled; and 


* ere * , 


FER De Term &. Tr Ih. 1235. 


5 to diſc and allow his Accomprs, . | 
that he had = 7 to 8 the Plaintiffl. 5 
That if it were otherwiſe, none would ever be con- 
Foe. in an Infant's Affairs; and his Plea ſhould be the 
rather allowed, fox that the Plaintiff Was at no Sort of | 
Miſchief by it; he was at full Liberty to go pu the 
whole Accompt againſt his Gu 175 Tr and 
they only were reſponſible to him; and they were ſo far 
EN. that if the Servant they employ'd, had embezil- 
led or gone away with any Sum of Money whatſoever, they 
muſt have anſwered. it to the Plaintiff, that the Receiver 
or Manager appointed by them, was meerly their Servant, 
and the Plaintiff had nothing at all to do with him, but 
muſt go on againſt his Guardians, or Truſtees, who 1 were 
only and immediately anſwerable to him. ul 


Caſe 331. mg Anonymous. 
 Eodem Die. 


When « Bill A Bill was brought for diſcovery of Writings] and the 


is exhibited 


For a general Defendant demurred, becauſe the Plaintiff had not 


. en ef annexed the uſual Affidavit, that he had none of them 


CW my Lord 9 ſaid, that if on ſuch a Bill as this 
ede, derbe Was, it ſhould" be allowed, it would overthrow half the 


bes We) Bills in this Court. 
bh. hat the only Cale where ſuch Affidavies were nebel 


ſary was, where the Bill was for Diſcovery of à parti- 
cular Bond ſuggeſted to be loſt, or for Diſcovery of a par- 
ticular Deed, , want of which the Plaintiff could not 
recover his Pebt at Law, or the Poſſeſſion in Ejectment; 
in theſe Caſes it is fit he ſhould make Oath, that he 
himſelf has not the Bond or Deed, becauſe if be had, his 
Remedy is proper and open at Law; and then be is 
not to put another to the unneceſſary e of an 
Anſwer to deny his having of 8 
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Anommoumn „ e e tes e 


N this G were cited a Caſe of Ambroſe 8 A City Or- 

', broſe, and another of Rawlinſon cont Rawlinſon where r wil b. 
it had been certify'd. to be the Cuſtom of Landon, and fore fors 21 4 
was accordingly decreed by the Lord Chancellors Har. 8 
court and comper ſucceſſively ; that if a City Orphan reren S. 


dies before 21, his Orphanage Part ſurvives to the wrd. 
other Orphans; and that 


can make no Diſpoſition by 
Will to contradict it; OY he dies after 21, at w 14 
Time he might have by Will diſpoſed of it there, tho' he 
die Inteſtate, it ſhall go according to the Statute of Diſtris 
butions, between his Mother, and ſurviving Brothers and 
Siſters ; and that in the other Caſe Urn Survivorſhip arr 
only as to the O e Part belonging to hi 3. 
for Ao if he N the el of any other 
of his Brothers or Siſters, that ſhould go e to : 
the Statute of Diſtributions” i 
| And it was alſo ſaid, that if a Man married an Or- 
phan, et till 2 1 his Right was not ſo veſted as to prevent. 
his Wife's Share from ſurviving, in Caſe ſhe died before. 
1 gs whether the Merge was before or after 2 =. 
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the Huſband was fineable, and might be commited, 1 
he had not the e 3 * e 


— 
Hela, #4 t Gre Keen cution 4: Ar- 
a Goun of, £2); Tv the dant bat agreed to let 


cifick Execu- 


tion of Ar- the Rate of 67 J. 10 5. ef Ann 

th appear The Caſe was thus, the Plaintiff for about 20 Years 
fake. or lt paſt had held the Premi 
founded we Ge ar the Rent of 40 l. Jer ahn Tumult Goodhew | 
was intitled to thoſe Lands, under a Leaſe of 2 1 Years, 
with Power of a Reverſal from the Archbiſhop of Canter. 
bury; and on his Death, which happened about two 
Years ſince, the Eſtate came to Henry Goodhew, his Bro- 
ther, by Virtue of a'Faniily"Bettlement made the 20th 

of December 1689; and thereupon his Leaſe being de- 
termined, he applied to Henry Goodbew for a new Leaſe; 
6 hut kane 2 new Leaſe Was "take, he likewiſe die "bi 
as r thade his Will, and thereby deviſed this Eſtate 
9 Daughter, with whom! the Defcadant after Inter- 
A 15 thereby! in her Right became intitled to the 
Pfemiſſes ff tlie Reſidue of the Leaſe, 'with a Power of 
Reverſal; and thereupon the Plaintiff applied to bp like- 
wiſe for a new Leaſe, to make up the compleat Term of 
21 Years, which Thomas Goodhew had agreed with him 
for, and of which there was about 18 Years'to come. 
"The Defendaht had never Teen the Land, nor knew 
nothing of che Nature or Value thereof, ind therefore 
deſired him to confider it, and come and te the, Lands 
which lay near Canterbury, before he came to any {ane 
ment concerning them; it appeared, and was fully foi 
in the Cauſe, that the Lands were worth, and were 
actually let by 
and 3 J. 18 J. an Acre per Ann. being Bop Lands, and 
the Tenirits Were by Covenants in thei Leaſes to plant 


them and ate ther planted with Hops, to lay on To | 
FW: 5 


Bek acc. the Plaintiff a Leaſe 15 the Premiſſes for 18 Years, at 


as Tenant to one. Thomas * 


the Plaintiff to Under-Tenants, at 34. = 


Taxes, and to be at other Expence 


than 40 J. per Ann. Rent, to Thomas Goodbew. 

When the Defendant went down to Canterbury, is did 
take a View of the Lands in the Plaintiff's Company, who 
had promiſed and engaged him to lie at his Houſe but it 
did not appear, that he had any Opportunity v hatſoever of 
informing himſelf otherwiſe than from the Plaintiff him - 
ſelf, who was continually with him, what the Value 0 


the Lands was, nor had 2 Defendant himſelf any Judg- 


ment, on a bare View of the Lands, what they were 


worth per Aun: but he aſked the Plaintiff to let him ſee 5 


the Counter · part of the Leaſes he had made. to his Under: 


Tenants, which would have fully informed him, therein, 
but that was ſhuffled off, on Pretence be could; not fl 
them, or that they were left with z, Friend: of his; ae 
ſo. the De knew not hing of ,the Rent the Plaintiff 
received from his Under-Tenants,/ ox the Terms on which 
they held the Lands; and it was, fully proved in Sho: 315” 
Cauſe, that the 3 1 great Diſſatisfactinn 


thereat, and was unwilling to come to any Articles of 


Agreement with the Plaintiff; but, by the Impor tunit Lon 
of the Plaintiff and others then preſent, he was prevailed” d 


on to agree to it; and thereupon the Articles in Quelkicn 
were drawn. up, and executed between them, aſter which 
the Defendant | diſcovered the Impoſition, and that the 
Plaintiff had abore 100 l. per, Anm clear above the 
Rents he was 50 pay. him, and chat without any Trouble 


or Expence Whatſpever on his Part: The — — | 


9 of this, . 2006 informing himſelf. fully of the 
ue 

rechte a Leaſe purluans to, the Anicles; and. t oblige 
bim to it was this Bill brought. U en e ood. aa 
| Lord Chancellor, was clear of Opinion, that this Court 
was not bound to decree a Specifick Execution of Articles; 


view = they appeared. N r — 


of the Land, he thereupon reſuſed c 


In Gas — go 
— ERE—ammenrenn ee CEO _ 


many — m_ Dung. every Lear, to bear all Pariſh 
8, 10 that the Plain 


tiff had 167.1. per Ann. coming in by them, without 
any Expence on his Part, tho he had r 
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Fraud, or where it = be — ot to 
aſſiſt them; that from the Cirtumſtaites bf this Caſe 
theſe Articles were plainly of that Sort; that tho there 
was no direct Fraud proved, yet from the great Under. 
value of oh Lad, — that too without any Expence 
vhatſoever on the Plaintiff's Part, it appeared to him 
to be an unreaſonable and ſameful Contract; that it 
was indeed — at Law, and therefore left the Plaintiff 
to his legal R for Recovery of what Damages he 
could by Non- Performance of the Articles, but med 
the A as to Fwy Specifick Execution thereof. 


Gan. 7 Cyhitton verſus Birt. = "a 


In 
{Dore 0 NE made his Will, and thereb V deviſed his Lands 
to his Son, and the Heirs of hi Body, and gave 
Legacy of 500 J. to the Plaintiff, upon a Contingency 
7 555 which happened within two Years Re: th the Death of the 
y ; the Teſtator: In the mean Time the Executor had paid away 
away the Af Al the Aſſets in Satisfaction of Bond Debts; and che only 
828 Bon ond Queſtion was, Whether the Plaintif, the Pecuttiary Le- 
e guns, ſhould be admitted to tand in n 
happens Bond Creditors. / en GRE be 
| Years after the Teſtitor's Diath z yet . u eee 
charge the Deviſte of the Lands, nor compel the Execuror to pay! it out of hij'own Pocket. 
And it was decteed” he ſhould not; and that Decter 
now affirmed on a Rehearing, for that the Teſtator muſt 
be ſuppoſed to have ac great a Kindneſs for the Devilce 
of the Lands; as he had forthe: of the Mo #1 
and a Pecuniary I ſhall ever! chaige 4 
Deviſee of Lande, even tho the Lands wok erally 
deviſed to the Heir at Law, J6vorditig to the Diftitition 
taken in the Cuſe of Ea f 1 e "46, 
Which was cited as @ Caſe in Poitit'; but if the 
had been leſt to deſcend to the Hair 4 L, it 0 
| have been otherwiſe; hut in W el 
babe been much yr ory tn 
hp this —_— out o ee on Pocket) becrufe the 


* WIE Contin- 


"om e 1 


Contingency right never have haf or might have 
happened ſo many Years after, 22 make it ati 
exceeding great Hardſhip upon hinz, eſpecially ſince be 
bad duly adminiftred the Aſſets in the mean Tunes and 

the Accident happening after, ought not to be admitted 
to impeach what was done in Purthy of inde 


before. 


Hie # vetſii 2 br” e 5 


- Man by his Will gave a Portion of 306 l to 665 482 
Daughter, if ſhe married with her Mother 8 Con- dan upon 


ſent ; but if not, then 2001. only; the Daughter after, in Farr yin 
the Life Time of her Father and Mother, married without „ 
the Oonſent of either of them; but the Father Was after- . 
wards prevailed on to give 4 Portion of 200 L. and died, , he marries 3 


ſome Time: after,” without an Alteration of his Will, of her Father 
and the Daughter's Huſband aer becoming # Bankrupe, i here 
this Bill was brought by the Aſſignees under that Com- De 
miſſion to have the 3001. or at leaſt the 200 J. given 2 
n for her Portion by the Father's ann 
2013 01 ted, of the Legacy. 
But the Bill OW Jia, fob that the 200 L given 
by the Father in his Life Time, Was 4 Satisfaction of 
„ and a Rerécation of the Will, as to that 
Portion, and: the 300 L. Was to take place oi her mar- 
rYiag with her 'Mother's'Cohſent} which could only be 
intended after the Fathlerd Beuth, Bo 58 e the 
LIE rae became due at all. 
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ruſt, to ſell the ſame ba his Death; hs Death for | 
ud. of Ong by ſuch Sale, to pay off pow, and = 
ä W SED 
„ and dies Inteſtate, tavin given no 4 
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jor was upon the = Bltate, and other 
a Specialty, and ſeveral. other 8ums of Money to 
the Plaintiffs, and: ſeveral others of his Relations, and 
for Charities, and after Payment thereof, he directed 
that che Overplus of the Money ſhould be divided 

amongſt the Plaintiffs, and others, Share and Share alike, 


after a Sum of 200 J. which ſhow be liable to a Note, 


under the Hand of the ſaid Foſbua Aylſworth, payable 
to the Perſon or Perſons therein to be named and di- 
refed, the {aid Truſtees to pay the {aid 2001. in ſuch 
Manner and Form as ſhould be appointee by the rid : 


. Note. 


Joſhua Aylh worth after dies Inteſtate, be any 
Diſpoſition of the 200 J. and the only Queſtion now 
was, * the 200 J. ſhould be diſtributed; accord- 


in = Buy the Statute of Diſtributions, | in regard the In- 


had directed the whole Eſtate to be fold and 


turned into Money; and when that was done, _ 
2000 l. was to be ſubje& to his Appointment, and 
be had made no Appointment, 


this 200.4. IT 

looked upon as — Part of his 
to be diſtributed to the next of Kin. 
But it was decreed by the Maſter of the Rolls, and 
affirmed by my Lord Chancellor, that it ſhould be a re- 


ſulting Tra * the Heir at Law; that no one Rule 


whatſoever. was more certain and invariable in this Court 


; than that the Heir at Law. ſhould have ſo much of the 


Lands as were not actually diſpoſed of; that this 200 L 


not being diſpoſed of, —— belong to him, as 


ſo much of the Land itſelf would have done, if no Sale 
were made thereof; and that the Caſe of Roper cont 
Radcliff had ſettled this Point, and that the Heir at Law 


was clearly intitled to this F of, 800k 
whereupon the Bere ae ans. kt 
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Macclesfield. 


"HE Lady Fane e by ber Will in 1696, One ou eve 


Nis to be laid out by her in a Purchaſe of Lands, to Rufes. 


be ſettled to the Uſe of herſelf for Life, with Remainder ier Lit, fe- 


mainder to 


to John Scudamore, and his Heirs; and in Caſe. he died =. N. N 
in the Life Time of the ſaid Mrs. Prince, to the Lord B. dt. dies in the 
Scudamore, his Heirs, Executors, and Adminiſtrators. * Time of 


John Scudamore died in the Year. 1714, and in the Life and hisHeirs 


Time of Mrs. Prince, The Lord Scudamore. likewiſe died born die in 


in the Life Time of Mrs. Prince, in the Year 1716, has r d 
ving about three Months before his Death made his will, Money not 
and che Plaintiff his Lady Executrix; and having given u — pr 
| ſeveral: Legacies to the other Plaintiffs, and, leaving the This 4 © oo 
Defendant Frances Scudamore his only Daughter and Hae" br con- 
at Law, an Infant; and in the Year'17 17, | Mrs. Prince Lands, and 


died, and the Money had never been laid out; and now the Hals of 


this Bill was throng by the Plaintiff againſt the Lady E, 


Frances, Heir at Law, and againſt the Executors of Mrs. or. 
Prince, to have: the Money, for the, Benefit of the Exe - 
cutors and Legatees of the Lord Scudamors; and that 
no Purchaſe might be made for the Benefit of the Dew. 
fendant, the Heir at Law of Lord Scudamore.. ..  - 
Lord Chancellor. was clear of Opinion, and decreed. Ac» 
cordingly, that the Money belonged to the Defendant the 
Heir at Law, as the Lands would have done if a Fur- 
chaſe had actually been made, as it ought to have been, 
by Mrs. Prince the Truſſee; and that to decree it other- 
wiſe, would be to put it into her Power and Election 
which of the two ſhoyld have it; for if the Purchaſe 4 = 
had been made, it muſt have gone to the Heir; but ß 
ſhe by delaying the Purchaſe ma _ alter the Righ ks. yr 
it to the Executors, this woul be to make it her Will. i 
and not the WI E the firſt Teſtator, which would be 1 


very unreaſonable and inconvenient ; and therefore, 4 
e mig gag was e 


iz 0 


gave the Sum of 8000 J to her Daughter Mrs, lad our in 


—_ 


o 
e 
m 


Dan Mich. 1720. _ 
9 fined to Mrs. Prince without nominating — yet 
they were imply d and included in it; and this Caſe was 
the ſtronger, becauſe the Heir at Law of Lord Scuda- 
more was an Infant, and as Mr. Prince ſurvived my Lord 
two Years, the Infant Herr might have brought her Bill 
_ againſt Mrs. Prince herſelf, the Truftee, to have had the 
An Infant Purchaſe made, and her Latches in not doing it, is not 
by his Lachs to turn to her Prejudice, being an Infant; the Caſes cited 
ing Bll i were Lingen and Souray in Lord Harcourt's Time, and a 
Caſe lately decreed of Jones cont” Powell, | 
Note, in this Caſe it was agreed by my Lord Chancellor 
to be 2 decfared Rule in this Court ; that if Money be 
deviſed to be laid out in the Purchaſe of Lands to be 
ſettled on one, and his Heirs, that the Perſon himſelf, for 
whoſe Benefit the Purchaſe was to be made, may come into 
this Court, and pray to have the Money itſelf, and that no 
Purchaſe may be made, becauſe none have an Intereſt in 
it but himſelf; but if he dies before the Purchaſe made, 
or Payment of the Money, ſo that the Queſtion comes be- 
tween his Heirs and Executors, which of them ſhall have 
the Money, the Heir ſhall be preferred, and it ſhall for his 
Benefit be conſidered in a Court of Equity, as if the 
Purchaſe had been actually made in the Life of his 
Anceſtor, for two Reaſons. 1ſt, Becauſe the Heir is to 
be Ground in all Caſes, rather than the Executors, who 
by the old Law were to have nothing to their own Uſe. 
2dly, If the Executor ſhould have, it would be againſt 
the Words of the Wall, which OO TT 


Kemp and Kelſey. - 


| HR Plaintiff's Wife was a Da dM WP IPO 
by of London, and after her WR with the Plain- 
vanks the off, her Fächer gave her 100 l. and her Huſband at the 
a Freeman of of ſame Time executed a Releaſe for the {aid 100 J. in full 
e ar be doe os bw We bythe Call of dea 
| Wife ue to Wi 0 5 

mary atherwile by ber Father; ** Father afterwards made 
* and thereby deviled — * 


of 
or 
or ot 
his 


In C a Cancel -"*4 ww 


tiffs Wife 400 J. and made the Defendant. bis own Wit 
Executrix, and died, having one other; Daughter polleſ- 
ſed of a Perſonal Eſtate, to the Amount of 10, l. 

And this Bill was brough a. ſcovery of. the | 
Perſonal Eſtate; that upon the Plaintiffs bringing the 
100 L into might be let into a Cuſtomary 
part of the Fathers Eſtate, and ſuggeſted ſome. Fraud in 
obtaining the Releaſe. To this Bill the Defendant pleaded 


' the-Releaſe in Bare: 
for 50 Plaintiff hat the very End 


And it was argued 


of the Bill being to he relieved againſt the Releaſe, it was 


very extraordinary to plead the ſame Releaſe in Bar, eſpe- 
cally as it was alledged to be obtained by mud and 
undue Means, that this Releaſe could not be any Bar in 
this Caſe, being given by the Huſband after Marriage; 
that in the Caſe of Blundell and Barker, it was a Queſtion, 
Whether a Child could releaſe a Cuſtomary Share, being 
only a future Right before it became due; and yet that 
Releaſe was by the Child itſelf, and before Marriage, 
but here the Releaſe is by the Huſband, and that too 
after Marriage, which could not Bar any furure Right 
which could be ming to his Wife. 

On the other Side it was argued, that the Releaſe was 

a good Bar, or at leaſt, that the direct Queſtich was, 
Whether by the Cuſtom of the City ſuch a Releaſe was 
a good Bar or not; and therefore, till the Cuſtom be 
3 to the contrary, the Releaſe is Prims Facie, 4 
good Bar; that the Wife herſelf in this Caſe could gire 
no Releaſe, being under Coverture; that the Huſband is 
intitled to every Thing which belongs to the Wife, and 
may releaſe any Right or Thing in Action belonging to 
ber, as he may gire away or diſpoſe of her Fortune 4 
be thinks fir, if not precluded by his -own- ment, 
the whole Power thereof being by Law lodged- in him; 
that the Suggeſtion of Fraud in obtaining this Releaſe, 
could not take away the Force of it, or deprive them of 
the Benefit of ng of it, | for there it would be but. 
BG wh in obaining xn Aid, pang de 
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De Term. dS: Mich. 1720. 
count, or procuring a Releaſe, and the Party would be 
wholly deprived of the Benefit thereof; but the enn 
of this is every Day's Experience. ballet 
Lord Chancellor aid, the Queſtion in . an "ny 
dell's Caſe was not, whether the Child could releaſe her 
Cuſtomary Share, for that he thought clearly ſhe could 
not, being a meer future Right; but — ſuch Re. 
leaſe would amount to a Compoſition or Agreement in 


Bar of her future Right, or as they call, be a com- 


pounding for her Cuſtomary Share; —4 in this Caſe the 
Huſband had no Power whatſoever to releaſe a future 
Right of his Wife's; that ſhe might ſurvive him, and 
would then be intitled to it in her own Night; 

this Releaſe is ſuggeſted to be fraudulently obtained 3 and 
therefore, ordered the Plea to ſtand for an Anſwer, with 
Liberty to except, ſo as to have an Account of the Free- 
man's Perſonal Eſtate, and the Benefit of the Releaſe to 
be Javed to the Hearing, when the Queſtion would come 
more properly, whether ſuch Releaſe. 7 che Cuſtom of 


the DF were good or not. . b. 


Cale 335 "nt - Nicholas and Nicholas. ee 
3838 HE Plaintiff's Teſtator by will among „ 
2 Things gave two Children 500.4 apiece, and one 


Guns have Of them being 14, and the other 16 Years of Age, ap- 

| «concur ply'd by their on Father to the Court of Arches, and 
| Thancer A had bim appointed their Guardian, who thereupon cited 
e pn the Plaintiff, the Executor, into the Spiritual 5 and 
F pode exhibited a Bil againſt him for ſubſtracting of Legacies 
pf rhe Caſe, given to his two Daughters; whereupon the Plaintiff, 

wgini: the Executor, brought this Bill in this Court,” p 

that an Account may be taken here, and * 
Legatees were Infants, and could not give any legal Diſ- 
charge for the Legacies, that he might bring it into Court 


to be put out for their Benefit; and by this Bill offered 
to bring the Money into oa. and pray'd an Injunction 
In en on 


to e 


Motion, 


Nos 2 an ane 'all an Anſwer, pe] farther 
J Tothis Bill the Bete * ie * theie Fas 
ther and Guardian pleaded the whole Proceedings in this 
Court, and the Lowers th of that Suit befats) the Bill 
brought. FA 
And it was argued by Dr. ale an Dr. Sree) 
Civilians,” i in ſupport of the Juriſdiction, that the Spurt 
tual Court has always been allowed to have a concurrent 
Juriſdiftion with this Court in Caſes of Legacies ariſing 
meerly out of a Perſonal Eſtate, as theſe were; that in 
all Caſes of concurrent Juriſdictione, which Court ſoever 


was poſſeſſed of the Cauſe had a Right to proceed, and 


—_ not be reſtrained or prohibited by the — Court; 
that this was called in Law a Prevention of Juriſdiction; 
that it was not only ſo by the Civil Law, but alſo in ai 
other Courts, which had a Concurrency 1 of — — 
as between the Exchequer and the A. the Counties 
Palatine and the Chancery, &c. that the Father in this 
Caſe was a proper Guardian; and that he muſt give 8e - 
curity before he can have the Childrens Legacies, by the 
Courſe of the Courts; that on Application, it either he or 
any of his two Sureties died, or became ſuſpected as to his 
Circumſtances, that the Court would oblige them to 
give better Securities; that they could not indeed ſay, 
that by the Courſe of that Court, the Guardian would The Spiritual 
be obliged to pay Intereſt for the Legacies, which was not oblige 
urged on the other Side, was an Argument in Favour of diane 
Chancery, that they would Order the Money to be put forthe 
out at Intereſt for the Benefit of the Children; but the iz his Hands 
Civilians inſiſted, that they being firſt poſſeſſed of the dn whim, 
Cauſe, this Court would not join them from proceeds = — 22 
ing to recover the Childrens Legacies. | Chancery 
Lord Chancellor agreed, that in Caſe: of re 
juriſdiction, their Arguments were juſt, | and that this 
Court had a Juriſdiction to ſee, that the Executor, who © 
was but a Truſtee, performed his Truſt, and . 
* I Ir this Gowns exerciſed in — Culenz, E 
| ? Fa Miro; 6 * A. E 
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if the Plaintiff were in carneſt, he ought not = to 
have offered to bring the Money into Court, but he 
ought actually to have brought it, and that had at once 
ut an End to the Proceedings in the Spiritual Court; yet 
not doing of it, plainly proved, tht his Bill was only 
for Delay, and keeping the Money in his Hands; and 
therefore ordered the Injunction to be diſſolved, unleſs 
the Plaintiff within ten Days brought the 1000 ll. and 
Intereſt, from a Tear after the Teſtator's Death into this 
Court, otherwiſe they were at Liberty to proceed againſt 
him in the Spiritual Court; ſince, if this Practice would 
2 he might keep the Injunction on Foot as long 
as he pleaſed, and, whenever he had'a ns to it, diſmils 
bi own Bill. | 
ent NE in + Mr. Mead cited a Caſe where this Quiz) the laſt Seal, 
 Injunttion ro granted an Injunction to ſtay the Huſband's Proceedings 


n in the Spiritual Court, for a Legacy given to his Wife, 


"= x Hook becauſe the Court could-not oblige the Huſband to make 
Cours, r 2 an adequate Proviſion or Settlement on his Wife, as this 
— Court would do, before they would permit bim to re- 

Gort exo ceive the 3 and ſaid, — Cauſe was ſtronger in 
oblige 0. feſpect of the Security for the Benefit of the Infants, 


Adequate which carried Intereſt ; and chat the leaſt Security this 


549 _ 


ber. Court required, was a Recogniſance _ two Acer 
Which hm "200 the Land. I mm 
A Opie and Godolphin. Fs ror 


2 - Motrges ee for 500 Years brought a Bill co fore- 
— — cloſe, but on Proof that he had Notice of the 
antiff's Title, which was as Contingent Deviſee of a 


on 2 

which he is 

1 72 Term for Years, on the Legatees dyin „without leaving 

«goo ons Iſſue behind him, his Bill was dien 5 and now the 
prove other Plaintiff brought this Bill ſor: Diſcovery { 

wi and] 6% bare rh! Monye Diet SEQ ur 


that another F ul, 6 bead 180 


deliver all ” „ 1 Fs | i; 1 1 ith 5 
the Wri AA. 5 TT? jt) abs Tg j 5 14 
ee euer p fr Cn be Conan i tat for Payment of 


i Curta\Cacellavin 549. 

"The Lefendanc infiſted "ie was hard-enough to loſs his ; 
Mo oney, that the Plaintiff -ouglip: not to forge: the: Wai 
ting fromm him too, e the Mortgage Deed, 


wherein was a Covenant for Payment af tha Mortgage 


Money, and wherein paſſibly they: might [Rover in 
of a grrat Man 


Damages, that they had the Opinion 
(Serjeant Hooper) ___ this e over to the Plaintiff 
_ void, gien An tl 
But the Court was. We Opidion; that tha-Devife 
over. was good, the dying without ſue; being confined 
to a Life then in Being, and decreed that the Writings 
| ſhould be delivered up to the Plaintiff, for that the Wri⸗ 

tings: followed the Eſtate; but the Court would! not 
oblige: the Defendant to deliver up the em 
wn enen e 1 {x} * nn 3292 


10 Sm c 
Ex parte ken Serj: at Arm —— Caſe 341, 
HIS was a Petition by the Serjeant b that The Nature 
in Regard he was an ancient Officer of the Court, N s 
and by the ancient Ute of : the-Court'no'Proceſs'of $es he mut : 
queſtration could Iſſue, but on a Return of 1b eff i 12 
ventus by the Serjeant at Arms; yet by the late Practices fore  Seque- 
which as it was not introduced above 10 or 15 Veary 6 mY 
ago, committing the Parties to the Warden of the F 
and awarding a a Sequeſtration on his Return of 3 
inventus, that might be altered, ande the ancient Courſe 
reſtored; for that otherwiſe the Serjeant at Arms by this 
late Method of Practice was deprived of his Fees 3 and 4 
Caſe was cited in 168 5, in the Time of Lord 5 
where a Man that was committed to the Pleci for n. 
performing a Decree, and after made his Eſcape, and got 
into Halland, as appeared: by Affidavit ;* yet * Court 
would not grant a Sequeſtracion upon Return of now 
inventus/ by the Wardetz of the Net, but eee 
Procels to the Srrjcant ai Arms, to take him upon tlie 
erer to nos eſt ee h e G = he. . 
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And it was urged, the late Praftice to the contrary was 
an Innovation, and ought to be altered; ſo where . ä 
Deſendant had Time given him to put in his Anſwer 
upon entring his Appearance with the Regiſter, Which 
was a Practice introduced about 20 Years ago, and wWas 
for the Expedition of the Suitor in ſhortning the Proceſs, 
the Courſe was on the Expiration of the Time, to move, 
that he might Anſwer in four Days, or ſtand committed, 
upon which Method of Proceeding, / as it was alledged, 


do Sequeſtration' could Iſſue till a return of a now ef 


inventus by the Serjeant at Arms, and not ſuch a Return 
by the:Warden of the Fleet. 
{That this Commitment to the Serjeant at Arms was: no 
greater Expence to the Suitor, than when the Commut- 
ment was immediately to the Fleet ; that if he obey'd 
the Order, whilſt in Cuſtody of the Serjeant at Arms, 
there was, no farther Proceedings againſt him; if he did 
not, the Serjeant at Arms was the Officer of this Court, 


that was to ſend him to the Fleet. 


That this C 

the Contemners of this Court; and the Warden of the 
Fleet, whoſe Office it was to attend at the Fleet, and 
take Care of Priſoners ſent thither, was not to be ſup- 
| to be abſent from thence, or to take them imme- 

diately into Cuſtody; but as oy" were nie to him 
by the pro per Officer. 10 £ 

"Thar ie it — true, in Caſe of . Words, 
or for a Contempt in aſſaulting or ſtriking any who ſhall 
ſerve the Proceſs of this Court, the Commitment was 
immediately to the Fleet; but the Reaſon of this was, 
becauſe the Commitment in that Caſe was in Nature of 
a final Execution; that no Proceſs of Sequeſtration was 
ud upon it, but he "wn to anſwer the Interrogatories | 


clear his Contempt, and pay the Coſts, which was 
the Punſhmene he was to undergo, and the only one in 
that Caſe, and ſo for not bringing of Writings into Court; | 
but that wherever a tion - was to go, there 


| mut be firſt an Order for Commitment to the Serjeant 
2 „„ 


In Curia Cancellaria. ' 5 
| at Arms, and upon his Return of non eſt inventus, then 
the Sequeſtration to Iſſue, and conſequently the Com- 
mitment immediately to the Fleet, Ju which the Order. 


for entring his Appearance with the Regiſter, was. not 


only unneceſſary, but a. Burthen to the Suitorr, 
My Lord Chancellor ordered the Regiſter. to look i 


WF . 
* 8 


Precedents, and to certify to him how the Practice had 


gone; but ſaid, that if the Serjsant at Arms was intitled 


by the ancient Courſe to a Fee by the Caption, in theſe - 


Caſes, that it could not be altered without an Ad of 


Parliament ; that tho he approved very well of ſhorten- 
ing the Proceſs of the Court, yet the Queltion was con- 
cerning the diverting of the Proceſs of the Court, Whe⸗ 
ther it ſhould go to the Serjeant at ums, or to the 


Warden of the Fleet, for the Proceſs was not at all ſhortned, 


by it, but a Wrong done to the Serjeant. at Arms... 
| That in Caſe of entring an Appearance with: the 


Regiſter, no Wrong was done to any one more than anos. 


ther; that the Courſe was formerly to grant an At- 


tachment, then a Proclamation, then a Commiſſion of Re:. 
bellion, then a Serjeant at Arms; but that by the late Prac- 


tice of entring his Appearance with the Regiſler, before. 
any of thoſe Proceſſes awarded, or at any Time after, 
and before the laſt Procels for a, Commitment, every 
Thing was admitted to be right, and he was ſuppoſed to 
be in Court, ſo as to ſtand committed, if he did not an- 


to be cut off by his entring his Appearance, and this 


+ | e = * ; 
m Lord {aid was no ener. > any. one, becauſe none 
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H the Courle of the Curt fhould be beftided ts be. 
chat $6 Proceſs to Him Was neceſſary ; but that this 
Commirtnent might be fittrhediatly to the Tier o his 
not anfvering within the Tire, after etitring his Ap. 
pearance with the Repiſtet 3 bur wherhet char as the 
Oourſe or not, was the principal Queltioh, and concern- 
2 79 5 iny Lord would be attended with en 
was aid, in this Caſe, that the Practice of granting 
Sequeſtrations was very ancient, and the Warden of t 
Fs ſaid, be had f able of Fees as Ancient 45 3 Eli, 
which were the Fees for each Days proceeding in the 
N but it was agreed by the Court, that at 
the Sequeſtration was only to ſe equeſter the Thing i in 
Demand, but that for fome Ages x Laſt, it Has been ex- 
tended alſo to the Goods and chern of the Party. 
43 It was likewiſe ſaid, chat by a Cep# returned b the 
=_ Sheriff of the County, the Party to be brought up 
=. and committed to ih Ther, by rig Aer of the Court, if 
= —— appear ind anſwer; che Bill was to be taken 
eſs, and to bring Hi 6 a Cpt Nerurſ the 
Wert was to be amerced, or an Order ks be made for 
a Meſſenger to go to him. 
' Aﬀerwatds, Saturday 1 mh of May ] Gt. the fol 
none, fri genes BY , 


ORDO eURIE. 


Ex parte Servient ad Arias 4 


46 Hereas che da 4: 4 Münz the Rh 
. A 
« 8 ip, Ctriog farth, 
„Achat by the ancient Reifes | heat Pris of al ne 


45 BH 


Jin 55 + 
itin 


& the 
& Pink | to ode Oh & 
« Regilter; and n. the 
4 the Tide limited, Het : 
« bnd the ald {eheral Orders 5 See ben 
execured by the Warden of th Feet, or el X ji has 
ate Rin nod be Kee 
have beth obtalned con trary 5,6 th . 4 ancient | 
and Practices; by Which Nh by, v * ls of. . 
Court O 1 rare carried « on by a 2 Arms, 
and he is thereby eprived of p=q Ir of b. 
and Profirs el * his Office ; 
titioti & 1 be 55 Ard before hi 8. on the 
18ch Day of March laſt, in Preſence of Mr. * Solicizor 
General, Mr. Lutwich, and Mead, of Council fo the 
Serjeant at Arms, and Mr. Cowper and Mr. Williams of 
Council for the Warden of the Fleer, upon hearing of 
the ſaid Petition read, and what was alledged on 


8 3 2 23 8 2 8 2 Ex 2 2 


© lating to the Matters 9 ſhould be laid before 
« him; and Council . — this Day attending him upon 


. bearing ſeveral Precedents read; and what was further 


alledged on either Side, declared, that no Sequeſtration 
can regularly Iſſue to ſequeſter the Eſtate o any Per- 
« ſon who cannot be found; but upon the Return non 
« eſt inventus of the Serjeant at Arms, and doth there · 
fore Order, that from er where any Perſon 
< in Contempt, either for want of an Appearance or 
2 2285 uy ror noe ſs it be fi 3 of 
this Court (unlels it — or 
< the lng ra abuſing any Perſon in n e hs 
pfoceſs of this Court, or other Contempts 


© like Nature) the wer a ma edi thi Cour, 


« do 


either Side, his Lordſbip order'd, that Precedents re - 


yielding Obedience to any Order of 


| 


*» Low * r * 
— 


—— *** a ** 


De Tas 7 Ich. 2 


e ee es 4 8 * 


F inventus, to the End a 


* apprebend and bring the Contemnes to the Bar of 


« this Court, to anſwer ſuch Contempt; but if the 


« Contemner cannot be, found, then to return non eſe 


« iſſue according to the ancient Rules and Practice ef 
« this Court, and that Proceſs do for the future iſſue 
« accordingly ; and that-it may be made a Part of all 


Orders for giving Time to anſwer, or for doing any 


4 other Act upon the Party's entring his Appearance 
e with the Regiſter ; that the Party when he enters ſuch 
Appearance, do likewiſe conſent, that a Serjeant at 
* Arms do go againſt him, as upon a Commiſſion of 
2 Rebellion, returned non eſt inventus, in Caſe of Non- 


— Se ; and that this Order be hung up in the 


“ Regiſters and Six Clerks Offices of this Court, that all 
« Perſons may take Notice thereof, and yield Obedience 


wy to the ſame.” 


: g : 4 % . 
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„ Edward Goldshirough, Dep, Regiſter: 
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Fail of Strafford verſus Lady Wink 1%, See, 


GIS RI 7} 207 
IR Henry Fohnſon was Tenant for Life} wich Re- Tua ie. 


mikiadern to the Lady Wentworth ; Sir Henry miade Leaſes us br 
for Years, reſerviug the Rent at Lady-Day and Mirhdel- Years, refer 
mas, by kalf Yearly Payments, and died on Michelmas- lach. Guan 
Day, about 12 2- Clock at Noon, and the Queſtion was, aud ds on 
Whether theſe Rents belong to the Plaintiff his Repre- Ba zt: 
ſentative, Who had taken bur Adminiſtration to him, or Clock at 
whether they ſhould go along with the Land to Lady 3 
Vent worth, in Remainder, or whether the Tenants would een 
have the Benefit of retaining them in their on Hands, to the Re- 


mainder- 


as belonging neither to the Plaintiff or Defendant, | Man; bur if 


ſuch Tenanr 


| had a Power of Leaſing, und had died In Manner aforeſaid; the Rent In reſpect to the Cominuance 
of the Leaſe, muſt have gone to the Remainder-Man, as 39cideat 'to,the Reyerſion. 

The Caſe was opened and debated: by” the Attorney and 
Sollicitor-General tor the Plaintiff,! but before. any other 
had ſpoke to it, it was ſent to 4 Maſter to State the ſe- 
veral Facts, as to the Leaſes, that is to ſay/ what Leaſes 
had been made by Sir Henm, as to the Furt of the Eſtate 
whereof he was ſeiſed in Right of his Lady, what Leaſes, 
as to that Part whereof he was Tenant for Life, =y 


A 


— — = Cite - 90 * 
3 = — 4 —_— 6. = — 
— = RH TS, > or "ma" an 5 


De Term. &. Hill. 1720. 


what Power was relerved by his Marriage Settlement, to 


make Leaſes; and what Leaſes were made by Parol, and 
what in Writing; and whether in Purſuance of his 
Power, or whether by Virtue of his Intereſt. 

But my Lord Chancellor declared, that if Tenant for 
Lite makes 4 Leaſe fbr Yeats, reſerving Rent at Laly- 
Day and Micharln as, duting the Term, and dies in 
Michaelmas or Lady. Day, at 12 a- Clock, or any other 
Time before the laſt Inſtant; that the Rent in ſuch 
Caſes is nevertheleſs due to his Repreſentative; for tho 
the Leſſee had Election to pay it any Time before the 
laſt Inſtant of thoſe Days, if this Leaſe had ſo long 
continued; yet it being payable on thoſe Days, during 
the Term, and the Leſſor being living ſome Part of 
thoſe Days, his Election to defer it to the laſt Inftant 
was taken away by ſuch dying, before the Rent became 


compleatly due, and conſequently it would belong to 
the Repre — of the Leſſor; and this he ſaid was 


mined at Law, than he would, whether the Father's 


all contradit, 


\ Eftate | ſhould deſcend to the eldeſt Son; ſor the Term 


having a Continuance: ſome Part of thoſe Days, the 
Leſſee at his Peril ought to pay his Rent before the Ex- 


piration of the Term, it being payable on thoſe Days 


during the Term, and the Term did ſubſiſt on thoſe 
Days, tho' not to the laſt Inſtant. | 


And this was the Caſe of the Lady Ole, in the Nor- 
thern Circuit in the late King Milliam's Reign, wherein 
Mr. Juſtice Tracy took the Advice of the Judges, and 
gave his Opinion accordingly; that where the Leſſor 
Tenant for Life on ſuch a Reſervation, died about fix a 
Clock in the Evening, that the Rent was become com- 
pleatly due, and belonged to his Executor, elſe he him- 
ſelf could not give à proper Diſcharge for, it, till the 
laſt Inſtant, which moſt certainly he may at any Time 
of the Day, whereom it is payable, and this does not at 
bas HALT T aw e ee e 3807 02 #6 


S — 
» 111 
* 
*% * 
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But if ſuch Leaſe werg made, by Virtue of a Kale Power 32 


Fa. Leaſes in a Settlement, as the Term 

and had Continuance there by. the Death, of . th e Leſſor 
before the laſt Inſtant, the <A, would go along with 
the Land to him in Remainder, . or Reverſion; becauſe 


being payable on thoſe Days during the Term, the © 
| Leſſee bad till che laſt Inſtant of tholk Days to pay his 
Rent, the Term enduring till the laſt Inſtant of thoſe © 


Days, and conſequently the Leſſor dying before it was 

compleatly due, his Repreſentatives can make no Title to 

it, and Fo he ſaid, if ſuch Leaſe were ig a an equitable © 
m 


Leaſe, that is, ſuch a Leaſe as ought to ade good 
in a Court of Equity, tho' it were in ſome. Circum- 


ſtances defectire in the Execution of it, and not ſtrictiy 


purſuant to ihe Power; and in thoſe Particylare, m my 


Lord Chavcellor was clear, and ſaid, chere could be no 


| Manner of Doubt of tbem. 
Afterwards this Cauſe came back upon the Malter 
Report, to whom it was referred to ſettle the Nature of 
the ſeveral Leaſes made by Sir Henry Johnſon ; and upon 
his Report, it a „that ſome of them were made 
by him generally, a "thoſe determined on his Death, 
others were made by Virtue of a Power for making 
Leaſes, and thoſe e and my Lord was clear 


of Opinion, that as to Leaſes of the firft Sort, the Rents 


belonged to his Executors, becauſe, tho for the Benefit 
of — Tenants they had till the laſt Inſtant of Michael- 


either of thole Days began, they were at their Pexil to 
take Care that they were paid accordingly, becauſe they 
were then actually become due to Sir Henry Johnſon, who 


made the Levin, and his Right to the Rent became 


actually veſted in him. 


But as to the Leaſes made, by U af the power, 


they ſtill had Exiſtence and Continuance after the Death 
of the Leſſor, in the ſame Manner as the had durip bp 
Life ; and therefore the Tenants had til l che ** In 


* 


mat - Day to pay the Rents; yet the Reſervation being at 
Michaelmas-Day and Lady-Day, conſequently ſo ſoon as 


wr 
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of thoſe Days to pay the Rents, and then, when the 
Leſſor died before, the Rent goes along with the Reverſion 
Sn 4 1 B. 


to thoſe who are intitled to it. 

E, n CC 4 I Abit © rev] 1121 

Caſe %. Lady Shaftsbury's Cale. _ _ 

red Receiver T HE Lady Sh aftsbury being intitled to 800 J. per 

r Ann. Jomture; and on the Decree and Maſter's 
our o x | ey | AS 8 | 

he is to pay Report, 600 J. per Ann. being allowed for the young 

e e eee Minne and Bducaion, on 

4. acquaints Mr. Nych was appointed Receiver of the Rent of the 


B. who his of | : ; pO a0 $ 5:47 
Banker was, Eſtate, and to make Payment of both theſe Annuities to 


14 


A. is appoin- 


Nlonerauid the Lad y Shaftsbury. Mr. Nichols in Fleetſtreet' was Mr. 


* depoled Mych's Goldſmith, where he kept his own Caſn; Mr. Mych 


for bis Ue. waited on the Lady to know where ſhe would be pleaſed 
other, being to have the Money as it was received, and mentioned to 
acc 10 d her both Sir Robert Child and Mr. Nichols; but the Lady 


uſed to deal 


Sich, and ſaid, Mr. Norcort was the Banker, at whoſe Shop their 


Orders him 


Family had lodged their Caſh, and therefore ordered 


to "ay it into I | Irderec 
be 44 what Moneys were to be paid to her, ſhould be paid in 


(ever times; at Mr, Norcort's Shop; Mr. Mb, that there might be no 


ney payable Delay, generally ſent up the Money before Quar ee 


Michael» + 1 __ N 1 
mer, being and placed it in Mr. Norcort's Hands, where the Lady 
— Mee Shaftobury, as ſoon as Quarter- Day was over, received it, 
N f 7 ö E h 
Ale e Ban. both for herſelf and her Son; and about July laſt he 


ker toprPay- lodged 3 50 J. being one Quarter of the Lady's and her 


qe 2 | Son's Annuities, in the ſaid Mr. Norcorr's'Hands, in 
as bee. Order to be ready at Michaelmas Quarter, as appeared by 


was held, that 


the Los his own Affidavit; on Michaelmas-Day Mr. Norcort ſtops 
ſhould fall een e e eee 
wholly onthe Payment, and is ſince become a Bankrupt, and now 
having no E | 4 
Right tothe whom the Loſs ſhould fall. 
. | A 3714, 003: 11:4 atk Þr; eo 641 e 
* JJ ĩ ĩͤ oj; of oy 
My Lord Chancellor was clear of Opinion, that the 
Lady Shaftsbury ought not to bear the Loſs of any Part | 
of it, for ill Michaelmas-Day was palled,” ſhe had no 
Right to demand or receive it; that therefore, in the 
mean Time. Mr. Norcort was Mr. Wyrh's Quſhire, and he 
mean Time, Mr. Norcort was My. Wyeh's an 


be the Lady Sehe Petirin, ce Gaben was on 


| 'In Guria Camellaris,” 


3 notwithſtanding his having lodged the Money 
there, have taken it out again before Michaelmas-Day was 
paſt, even tho it were on Michaelmas-Day itſelf, provided 


he had it ready the next Day to pay the Lady; that 


conſequently Norcort could have no Power to receive it 


for the Lady before becauſe, ſhe had no Power herſelf, 


nor any Hight to detnand it before Quarter-Day ; 3 that 
ſhe could not demand, or at leaſt receive it on Michael- 
mas- Day itſelf, becauſe it is one of the Days that no 


_ Goldſmiths open Shops, or make any Payments whatſo- 
ever ; and therefore the lodging the Money at that Shop | 
before the Lady became intitled to it, ought not to turn 


to her Prejudice, but ſhe muſt have it made good to her 
by the Receirer ; but whecher it ſhould fall on the Re. 
ceiver Mr. Mych himſelf, or to be born out of the Lord 
Shaft il 8 Eſtate, my Lord ſaid, wauld come Br roperly 

in Queſtion, u hen he made up his Accounts with my 
Lord on his coming af Age, and was not now in Que; 


ſtion before the Court; but ſaid, he Was, inclined to 


think the Receiver was not to be anſwerable for the Loks, .- 


any more than if he had been bringing. it, up SIR 
and had: been robbed on the Roadꝓ. 

Another Part of the Petition was to have the $ Sum o 
143 L. extraordinary, for the Expences my Lady had — * 


his Quarterly Maintenance; and this was not at all op- 
E * 
the Matter, and to Report, whether that dum 


| eee 


* 


at in a Fit of Sickneſs of the young Earl, 23 oo > 


or — 4 1 abt, 3; 1 2 4 3 
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Gabel verſus. Mes eale and Leo mard. | 


HE Bill wa brought for a Specifick Execution of 
an Agi At for the Purchaſe of nine Houſes, 
wete in Mortgage co the Defendant Leonard 
· 50 Fats. 1. Meale, the Owner: of the 
Houſe agreed to ſell them to the Plaintiff for ſich a 
e w/e and the Plaintiff paid him à Guinea in 
ſent g. Note to this Effect, Mr. Leonard, pray 
Writings 10 ile Beater, I baving agreed 10 diſ- 
| Va) Wang bumble Servam..' The Defendant 
would not part with, them, unleſs all His 
cham, which e pad” Pin nn; and after bought the Houſes 
t A Meal Hanif, and thereupon the Plaintiff brought chi 
. Bill. 


—_ and afterwards Purchaſes them himGF; on a Bill brought by 4. for a Speciſick Execution 
: of the Agreement, it was held, that neither the Guinea paid down, nor the Note, which was only 

an Evidence of Aſſent, but did not aſcertain the Terms of the Agreement, were wees ne take 
| it out of the Sure of Frauds and Perjuries. 


e his Auſiver inſiſted upon the sta · 
chte of Frauds a Perjurles, and the Queſtion was, 
Whether the Letter or Note would bring it out of the 


Statute; for as to the Payment of the Guinea, that was 
2 agreed 


wr Curia "Cancellaria. Wi 56x 


agreed clearly of no Conſequence, in Cale e r a 


_ And it was decreed that would not, for it ought to 
'd the Terms thereof, 


be ſuch an Agreement as ſpecify 


— 


Hy this did not, tho it was ſigned by the Party for 


this mentioned not the Sum that was to be paid, nor tes 
Number of Houſes that were to be diſpoſed of, whether 
all, or ſome, or how / many, nor to whom they were tg 
be diſpoſed of, neither did this Letter meation; whether |, 
they were to be diſpoſed of by Way of Bale; or Aſſign · *s e 


ment of Leaſe, and ſo all — of r which 1 20 28 


the Statute was to provide * en 
aſcertain this Agreement, — 
This Caſe differs from + Caſe, which! was. cited og a fen . 
Letter wrote by one, -pronuling to give ſuch a Fortune @muck, 2-4 
with his Daughter to one who ſhould marry her. A alen Dr JF 
Man who marries on the ; of this Letter, — 
ſhall recover, becauſe. the Agreement is executed: on his of theStarure 
Part as far as it can be, and can never be undone after! 


80 where a Man d-@texnile of a Leaſe to be made ($01 Tho' a Leſſe 
kink lays our Money 1 


: o 
a e 
in | g | £7 
þ 2 17 18 1 


on Improvements, he ſhall oblige . — A 
the Leſſor afterwards to -execute the Leaſe, becauſe at fd the 
was executed on the Part of the Leſſee; belides, that the Credirof ct 
Leſſor ſhall not take Advantage of his own Fraud to having 2 
run away with the Improvements made b 3 but ;; wo 
if no ſuch Expence had been on the Leſlce's Part, a bare gen; ver 
Prochiſe of the Leaſe, tho 'accompaiiy/d with Pollefſiny ic is within 
2s where a Leſſoe by Parol agreed to take à Leaſe for dae and, 
2 Term for Years certain, and continued in Poſſeſion'o 22 
the Uredit thereof; yet there being no Writing — 
| out this Agreement, it is directly within che Statut, Aud ments were 
ſo was held by the Maſter of che Rolli, in che Caſe f . n hin. 
Smith and Turner, Mich. laſt at the Rolls, and, in the 
principal Caſe the Bill was diſmiſſed; hut without Golls 


for ſome Fraud in the nen ene eee 
of} nnen ten 162 oY ich do ban 
Ls gstil o Eil 0d 8 a "hs. B's EI 

Sephil 


ment touching Lands or Houses the Payment of Money ß 
being only binding, in Caſes of Contracts for GS. 
1 
d, 


chat, Knphin & Ur r Vente Ne & ve.” 


1. 2% Nene, Gaskill had Iſſue three Daughters only, vi . 

King Chief Sarah his eldeſt, one of the Plaintiffs; Elizabeth his 
Juni Bw. ſccond, and Rebeces bis third, both Defendants, and 
"having there being an Amour carried on berween/ the Plaintiff 
| nd enemy in bis Life Time, he greatly diſliked thereof, and de- 
E. Cr and b. clared, if his Daughter married the Plaintiff, be would 
4 K. i de not give her à Groat, upon which he diſcontinued his 
paid fer or Suit to her; after, the Father the 12th of November 1716, 
x7 6 or tare makes his Will, and thereby deviſes all his Real and Per- 
rage Pen Coral Eſtate to his Executors, to the Uſes lowing; Wo 


ſhe mar- 
i Fs wich the Conſent of his Executors ; and likewiſe „ „Oe. and after 
| ſeveral other Legacies, he deviſes the Reſidue of his Eſtate to the Executors, for Benefit of his 


Children, tho E. married * Perſon, 2 — — —_— 4. her — 1 $ Life Time, which 
there bring nol — N won' t amount to - Pede ard, balng only in pee 1 
T That is to tay, to his Daughter Sarab for her Mainte- 
nance 3 5 J. per Ann. and no more, and to his Daughter 
Elizabeth 3 5 l. per Ann. for her Maintenance, and no 
more, and then goes on; and if my Daughter Sarab 
ſhould happen to marry with the Conſent of my Exe- 
cutors, then I deviſe to her the Sum of 1000 l. in Part 
of her Portion to be paid to her, at the Age of 21 
Years, or Day of Marriage, which ſhall firſt happen, 
and at the End of three Years, after my Death, all the 
Meſſuages, and enumerates ſeveral Meſſuages, &c. all 
which I will, and ſhall be to my ſaid Daughter for Life, 
vithout Impeachment of Waſte, — to her firſt 
and other Sons ſucceſhyely in Tail general, Remainder 
to her Daughters in Tail general, to take as Tenants in 
Common, and not as Joint - tenants, paying. to his Wife 
70 J. per Ann. during her Life. Darf E © 
Ttem, I give to my Daughter Elizabeth 1000 51 in par- 
of her Portion, to be paid to her at her Age of 2 1 Years, 
or Day of Marriage, which ſhould firſt — and at 
the End of three Vears after my Death, all that Meſ - 


5 ſuage, Oc. and fo gives her * other _— 
2 an 


AN 


NS. — 2 r 8 . 6 W 


<6 "abs om Cm.” 


= other Parts of his Eſtate, al wh 8 
her for Liſe, without Impeachment of Waſte, wich the 
like Limitations 'as' is made in the former Siſter's Caſe, 
and chen Orders them do tali as Tetants in Common. 
. tem, I give to my Duughter Rebecra 30 L. per Aus. 
fon . till the attain the Age of 15 746 
and after 3 5 l per dun Lem, I give my Daughter 
Rebecca 1000 L. in Part of ber Portion,” to he paid to 
her, at her Age of 21 Near, or Day of Marriage, which 


6 as ** 


hall fut happen; and if ſhe ſhall marry wich the Ad- 


vice and Conſent of my Executors, then I give her all 


the Meſſuages,''&c. and ſo gives her other Parts of his 


Eſtate, all 5 which he directs gal be ſettled on her in like 

Manner for her Life, without Impeachment of Walle, 
and fo on direQly'as in the ether Siſters Caſes. 

And then goes on. In Caſe any of my ſaid Daughiti 


hall happen to die without Iſſue, then that Child's Part 


to go the Swvivor; and after ſome Legacies given, de- 
vil all the Reſidue of his Real and Perſonal Eittte to 
his Exccutors upon Truſt, to manaye® and improve the 
lame for the Benefit of the Daughters, ad thercout to 
pay in the firſt Place all Taxes, Legucies, Chief Rents, and 
other Rents and Services, and the Overplus, if chere be 
any, as I doubt not but there will. I give and deviſe to 
my ſaid three Daughters, to be equally divided betwixc 
them, and makes two of the Peſendant Exccytors and 
{von- after dies. 

After his Death, the Plaintiff Semphill renewed his Ad- 
dreſſes to the other Plaintiff his Wite, andthe Executors 
baving Notice of it, expreſſed their Diſlike thereof, and 
Fa. the Plaintiff Sarah Notice thereof in Writing, and of 


her Father's Will, ſo that ſhe would be in Danger of for- 


feiting her Portion, if ſhe married without their Conſent, 


and they could not give their Conſent, becauſe they knew 


1 | 


it was a Match their Father diſliked. 'Notwithſtat 
plaintiffs that lived at Maucheſter, about five Months a 
Intermarried, the Plaintiff being an Officer, but a _— 

7 B 


© ng 
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and the Executors ſet; forth the whole Matter, and ſub» 


| ſuch Conſent, if that had been his Intent, or 


"an of + good Family and Tore mor x: dl a. : 
to the other Plaintiff. Lit 

Nene 
have a Diſcovery of the Deeds and Writings belonging 


to che Eſtate deviſed to the Plaintiff ; and the Cauſe was 


the. other Siſters inſiſted, . by — on the Be. 
nefit of the Plaintiffs Fortune, in Caſe it were forfeited, 


ar 


nified. . un 


"The Chancellox Lechmere, by the Lord. Chief Juſtic 


| King, and Mr. Juſtice Dorner ; and the Chief Juflice and 


Chancellor were of Opinion, and the Decree was ac- 
cordingly ; that in this Caſe the Fortune was not for- 
feited by this Marrige without Conſant; but Mr. uns 
Dormer held it was. 

\ The, Reaſons they gave were, that hve! there W 
no Intention —— the Will to make it a Forfei - 
ture; that if in any Caſes whatſoerer, ſuch Clauſes may 
be conſtrued to . in Terrorem, they muſt be ſo here, 
for it ſeems to be nothing but a looſe incunſiderate Way 
of expreſſing himſelf, and is only a cautionary Proviſion, 


that his Daughters ſhould have . Conſent of his Execu- 


tors in their Marriage; but the Will is not at all coherent 
throughout, that tho there is that Condition an- 


| nexed to Sarah's Fortune; yet it is totally omitted, as to 


Elizabeth, and in Rebecca s it comes between the Deviſe 


of the Money, and the Deviſe of the Land. 


Then 24, Here is no Deviſe of it over, tho! he had 
Occaſion in two ſeveral Places of his Will'to have taken 
it up again, and given it over, if _—_ 
Intent, or where he deviſes, if any of his 
without Iſſue, he would have inſerted, or 


would have taken Notice of it at 
but that he has not done neither. 


1 0 4 And 


che Cloſe of 


. -- uy <v 


3 Re — — — 
In Guria Cancellariæ. 


"And then the laſt Deviſe of the Overplus will not carry 


it, for that is, of the Overpl om. Rs the Reſidue of his 


Real and Perſonal Eſtate, Ja Jak Legacies juſt before 
mentioned were paid; be A > ade if there be any 
There would, 


Fam bl bod 8 F aht N 


feiture, with as much moe as it was given at firſt, 
and then he would not ha T i there be any Overplus. 


That theſe Clauſes in pf a of Marriage have never | 


been taken favourably ; that if there be n e over, 
they have always licen held to be only in Zerroram, that 
otherwiſe Strangers Executors might run away with a 
great part of a Man's-Eftate from his Children. 


That the Diſtinction between a Deviſe over, 45 3 
there has been no Deviſe over, has bern tan in all 


Caſes, and was certainly a very g good one; that tho' | 


Lawyers knew it would be no Forfeiture, yet che Parties 
themſelves might not be ſo learned, and therefore it 
would be ſome Terror to them to venture. to break it's 
but. theſe Sort of Reſtrictions could hold no longer 


till the Party came of Age, after which they would be 25 


intitled to their Fortunes, and my bring a "Bill of 
Recovery of them, 


ee cn Bo dich: aides vw 


300, 1 Chan. Caſes. 122, Sir Andrew Bellaſss Caſe 346, 
TO SER Lord e CLOSE. 


1 


I : 
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„IN Conia 3 


Farrington verſus Knightley. = 
is was a Cauſe wherein my Lord Chancellor 
had taken Time to conſider and ſee Precedents, 


— was this, one Upron of Gray . Inn, a Batchellor, 
began his Will in Writing, with his own Hand, and 


— — thereby gave ſeveral Legacies, and gare the Defendants, 


2 who were two of them his Siſters, and one of them his 

we Rue Niece 50 J apiece, and made them Erccutom; but be- 

nal Eſtate, fore 4 had finiſhed or ſigned his Will, be died, 'poſſeſſed 

he be Al Of a conſiderable Perſonal Eſlate; and this being proved 

ded among? ag a Teſtamentary Schedule, the Plaintiffs, as next of 

Xiu,and tall Kin, brought this Bull againlt the Defendants the Execu- 

Laas. tors, for a Diſtribution of the Surplus; and the, only 

Queſtion was, Whether the Plaintiff were intitled to 

ſuch Diſtribution, or whether the Defendants the Exe- 

cutors ſhould go away with it, and it was decreed for 

the Plaintiffs on View and Conſideration of all the Pre- 
cedents. 

My Lord Chancellor was clear of Opinion, that Exe- 
e that if the 
Teſtator intended them the Surplus, could he not have 
eaſily * _ ſo, that to give them the ſame Thing 

| twice- 


i. Fan 


7 Ga N 


die over, TTY 1 S muf 
That ſince the — of I | ution, ile Succellion 
to 2 Perſonal Eſtate was as much eſtabliſhed as the Suc« 
ceſlion to the Real Eſtate was befote ;- that becauſe they 
are made Executors, they therefote mult have the Sur · 
plus to their own Uſe, would be: to conſtrue the Will 
by a Rule, which probably the Teſtator did not under- 
ſtand, for he might be ignorant of the Import cf the 
Word Executor, or never intend by making them ſuch, 
to give them his Perſonal Eſtate; that here it would be. 
the more unreaſonable, becauſe they had Legacies given 
them. 
That he had looked into 8 aſe of Forſter, Mun; 


* 
* 


and there was no Fraud at all in that Caſe in the Exes 14 


cutors, tho it had been greatly held there was. 
That if A. and B. ſeverally make! their Wills, and 
make C. Executor, and 4. gives him the Surplus of his 


Ferſonal Eſtate; but B. does not; and then C., dies In- 
teſtate; in this Caſe. the Perſonal Eſtate of A. and _.. 
for the Adminiſtrator of G es 
admitted to the Adminiſtration of the Perſonal Eſtate f 


| ſhall go ſeveral Ways, 


A. but the next of Kin to B. are to have Adminiſtration 
to him, and will be intitled to his eee which 
proves c. as to that was but a Truſtee. bs ] lot 
And a Caſe was cited of Blantwell and by where Pl 
| Man/deviſed his Real and Perſonal Eſtate to bis four 
Daughters, and their Heirs, Executors and Adminiſtra- 
tors; one of the Daughters died, and the Queſtion was, 
who ſhould have her Share; and it was decreed to go 
in the ſame Manner as 4 Real * to the uni 
Daughter. eee ae lt ar v1 
And in this Cuſe eme Ibewünd cited dhe Fal "of Briſtol 
cont ford, | where Sir Hilliam, Baſſet deviſed: bis 
Perſonal Eſtate to pay bis Debts and Legacies, and gave 


1000 l. to his Executors;: and it was agreed, that 
e ee 
4 1 7 as 005 & DE 16 | 


. 


» — di 


568 ____De Term. s. Irm. 1728. 
Kin: Alſo Bayly cont? Powel, : Randal and Rookey, Ward 
cont' Lant, Weſtmore cont Fones, Batchelor and Searle, 
Dutcheſs of an ee Caſe, Edward and » Eyles, and 
Paules cont' Smit 

Opinion, that none of theſe Caſs are inconſiſtent with 
the general Rule he laid down; ſo that Executors are 
but Truſtees, and were to have nothing more to their 
own Uſe, than what the Teſtator plainly intended them 
as Legatees or Deviſees, and not the whole Refiduum, by 
Virtue of the Executorſhip. by el trot 


8 Sir Harry Peachy verſus Duke of 
1 June. 2 31 N 2 ' 3 5 | 
In Court Ld * Somerſet. 


Aas:lesfield. AN IEN | i TY | 99 2 ? 
A Coun, of TA Plaintiff's Father was a Copyholder in Fee; 
allt a Copy- under the Duke of Somerſet, of ſome Copyhold 
void Tor. Lands of about 14 or 15 J. per Ann. and made a Surs 
firure, which render thereof to the Uſe of himſelf for Life, with Re- 
ar Law, un- mainder to his firſt and other Sons, on his Marriage, in 
les in Con. Tail Mail, with Remainder to himſelf in Fee; but it 
pealarionean did not appear that there was ever any Admittance on the 
Surrender in the Father's: Life Time: The Father was 
likewiſe ſeiſed of Freehold Lands adjoining the ſaid Copy- 
hold Lands, wherein were ſome Quarries of Stone. 
The Father in his Life Time made ſome Leaſes for 
Years of this Copyhold Land, not warranted by the 
Cuſtom of the Manor; and likewiſe carried on his 
narry of Stone out of his Free- 


Work from the {aid Qu 
hold Lands into the ſaid Copyhold Lands, but had no 


Licence for making the ſaid Leaſe, or for working the 
{aid Quarry in the Copyhold Lands. 
After his Death, in the great Storm which happened 
in the Year 1903," ſeveral: of the Trees ſtanding in the 
Copyhold Lands were blown down, and the Tops of all 
others broke off, ſo that the now Plaintiff, . who was 
juſt come of Age, cut off, lopped the Tops of ſeveral 
others of the Trees, and ſpme he quite cut ay 


„ 


a. tet FROST” TOY 2d. n a 


. 


== the Avenue to his * the more — nd 
regular. 

It was likewiſe proved. ; > ths Gute, "ae: 'S had 
made ſome. (i 7 in the Copyhold Lands, whereby 


the ſame which before lay open and unincloſed was 


ſeparated and divided from the other, and tlieſe Thi 
the 3 frequently done, notwithſtanding repeated 


monitions * the Defendant and his Agents to che 


contrary. 

It appeared 1 in the Cauſe, that the Plaintiff, who was 
a Perſon of Conſideration, had encouraged others of the 
Copyhold Tenants, to take the ſame Liberty, and ex- 


preſſed great Contempt for the Lord of the Manor, with 


a ct to his Authority over his Copyholders, 


which the Defendant brought. his Ejeclment, | 
and 1 a Verdict at Law, as for a Forſeiture, and to 


be relieved againſt theſe Forfar, the Plaintiff now 

brought this Bill; and the only Queſtion Was, Whether 
theſe were ſuch Sort of Forfeitures a a Court of Equity 
could, or ought to interpoſe in by way of Relief. 


It was agreed, that for Non- Payment of Rent of 


Fines, or ſuch like Things, where a Value might be ſet 
on them, and a Compenſation made to the Lord of the 
Manor, for any Laches in Point of Time, it could; it 
was like wiſe agreed, that any Forfeiture, committed by Fl 
Copyholder for Life, would not bind the Perſon in Re- 
mainder ; but in the principal Caſe, as there was no Ad- 
mittance the Fathers Surrender, it was the ſame 
Thing as i vo Surrender at all had been made, and that 
the Copyholder, who made ſuch Surrender continued to 
all Intents and Purpoſes, both with Reſpect to the Lord, 
and with Reſpect to the ſame, as if no ſuch 
4, been made; chat he was to do Suit 
and Service, and to pay his Rent to the Lord, and might 


ee, 


if none at all 


maintain an Aeg of Treſpaſs a e if any 9 
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1 was likewiſe apreed, chat Conditions in . 
thoſe i in the principal 0e were allowed to bind B 
_ us well as Perſons of full Age; and that no Notice was 
requifite to be given of them, tho' if it were neceſſa 
here is Note given che Flaintiff to fordear 2 
veral of thoſe Acts. 
And therefore, as to an pen acl Point it was Wel 
that if any Acts whatſoever could be a voluntary For- - 
feiture, theſe muſt be ſuch, and that a Court of Equity 
bt not to reheve againſt them. | 
'That the ancient Rule for the Jurifdiftion of this 
Court was confined to thoſe Sort of Caſes, that is to ſay; 
to Frauds, Accidetits, and Trufts; and this was by no 
Means within the Reaſon and Meaning of any of them. 
That no Compenſation could be made ih the Lord 
for what had been done in this Caſe ; that tho' it was 
true in all Caſes whatſoever, ſome Sort of Compenſa- 
tion could” be rade, yet not ſuch an one within the 
Meaning of chat Rule wherein Compenſation had been 
allowed; that therefore this differed exceedingly: from 
the Caſes of Fotfeiture for Non Payment of Rent, of 
Fines, or other Pecuniary Duties; and if the Court 
_ eonld Interpoſe in this Caſe, fo they might with as much 
8 when a Tenant for Life or Years of Freehold 
Lands ſhould take upon him to levy à Fine, or make à 
Feoffment in Fee; for in theſe Caſts it may be ſaid, 
that in ſome Caſes a Com | might be made to the 
Perſon in Remainder or Reverſion, but that was never 
attempted, nor could it be fo much 'as pretended; that 
the Court would "x6liove al Kay ee of the 
sort. 9 16.3, 4 | ien 1201 HI1-33i4 '3 
That As Reaſon F 'the Forfeiture ws in Oonſidera- 
Ki Uf die df dee to the Lord, that is, in the 
preſent Caſe, thoſe Eeaſes at Common Law being with- 0 
out Licence, might in Time be made — . — 5 
to prove it à Freehold, that the and topping” k 
the Trees, for ever 5 poiled the Growth of the,” "and 


ted their — — 
* 0 


„ 


"A Curt rt TH Cmellaria | 1 2 


n — — 


Linds was his Lb Ting, un if it had deen firſt 
cherten. which no Copyholder could do. n 
That the incloſing the Copyhold Lands one from 1 no 


% 


Tf 1 8 
* 


into Rrable. i bed pn | f 
_ + That no Caſe [ould be e Gone Had 
clieved in Caſes of this Nature“ that where a Leaſe 
was made of Church Lands, under a Proviſo, not to 
Alg. without Licence, this would" not relieve 's 
the Forfeiture as it could not alter che Terme on which 
the Leſſor himſelf thought proper to part win his 
Lands, or Forces a a Tenant upon bim in ebe of his 
Teeth, indeed, if this were only by r 
3 aner it might po fall be 
That in the p dp eule, they were u Poſſe, of 
the Land, and' wy recovered' a Verdict, and to take it 


of the Law, and to make a new one, which they ſu uppoſed 
a Court of Equity bal no Power to do; and the Cuſe 
of Tomas cont” Porter,” 1 Chan. Caf, 95, 96, Was ſaid 
to be monſtrous; that the Lord, who had upon tcwWo 
Trials at Law 'recovered Verdidts, ſhould not only be 


G to account for the Meſne Profits, bur allo” pay 


. 


That ne a Application't6 be telievdd a 


the Rigour of the Law, or to relax the Law; but” di! 


rectiy to make a new Law; and the Plaintiff by brin 

ing this Bill, had admitted the Law tot dean 
bim, othcririle pe might make Uſe. ef it us his Defects 
at Law. Ws * 1 * | 128 * * — 
That it would be of the utmoſt C 


. 


if he Plaintiff ſhould be relieved in tha Gus j* nf 


it would be but endeavouring to keep ele Thi 
> as while, 8 | 
mt 7 D 


That de pmg on the Quarry to the Copytold 


0 cap be to'Gonvert Meadow Or Paſture Ground -4 
1140 8 #33 TE" 54 


away from them would be to alter the eſtabliſhed Courſe 
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e and. x 


| and Coſt ts. 


— A into an Evidence, of Frechold; or if the Tenant 


e 

My. Lord. Chaucęllor was clear of. Opinion, that, there 
was no Foundation for Equity to interppſe, that it: woull 
be. to, alter tha Nature of the Tenurs and the. Texms 


. ſubſiſted; 1 that; if; 15; this, f 
whereby. T, . of 7 N had fk Sg do 


With it, end that it! was. like the; Caſc, gf a, Feoffment 


„or Fine levied. by, a particular Bean asl 
b theze could he no, Relief. * 
Fe. older were but Tenants at Wit, char 4 
were according to the Cuſtom of the Manor, that this 

entirehy differed, from the Cale of a Forfeizurg fox Neu- 
Pa went of Rent, Te © ge a Fine; fps thert tha 
te W ah, OE in the Natuze of 3 Scuxity: for thoſe 
he Lord might be recompenced in Damages 


That to make a Leaſe for Years without:Licenſe, was 


5 Forfeitute, as it was a Determinatien of his, Will; 


and, tho! the Lord. ſhould refuſe to grant. ſuch Licence. 
yet. the Tenant has no Rowe Y, nor would this Cong 
5. the Tenant to grant ſuch Licepce. 
bat * theſe Copy holds are mended by Tine; and 

are in the Nature of an Inheritance, yet {hl}; the Tenant 
s obliged tg obſerve the Law and Cuſtom to which they 
e eck: that theſe Cuſtoms are in the Nature of a 
imitation of an Eſtate, which determines upon the 
Breach of. them; an A there were ſome equitable 
Gircimlanees in this Cale, this Court cannot interpole, 
which would he to repeal. and deſtroy the Law. 
: Nee, In. — Caſe Six Harry Peachy in 11593, on his 
Manga, furrendred theſe Copyhold Lands to the feve- 
Uſes in bis Marriage nd ca which were to thg 


TED Sec Life, Rempinder, to. his fuſt and 


in Tail Male, Remainder © him 
| he had. Acne 3 Son not Jet of. Age, 
2 him in this Suit; but there 
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„there had 
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A433 aner 
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takes 6 dot bg 
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ittaeg ich Surender 


be That he be YUEN - 3pd. the, rather, becauſe; thas 
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hether che. gon Sh 
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Hagry, is * only, 4 


and. his Acts i Fa apd 


Abalg JnÞgrigances 


therefore,. if he ſbonld ande TON, it Nude 
P e th ae dan Leid of tbe . Me e 
it would. be, it. 7 — — — 


| and the Lord would. gat nat Truth, gor 
would. the Lands in die dea e 150 v chereten For 
the Geſcui que. pe © ee Bor £97409, Aft of 
bis, either pt; -Txeaſop t 95-069 
alle the Copyhold Lads. "Indeed, if he ſhould, bri 
his Bill: in his Cohrt aint is, Bacher, andthe. Dy 
do compeI an; ance purjuapt to the ſad gy 
and. Settlement, it might. core. then. to be conlidesrd 
far this F rfeitme gf his Fathers wauld: ind dates 
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Tender che Bill as to him Was diſmiſſed ide Pre "ij 
dice and as to $i Harry, it was diſmiſſed abſolute '£ 


_ Injunction to flay Are e on 
the Os bi Bins was becauſe it was 
rr 
Forfeitures; and therefore a Trial at Bir was directed 
ar to be brought” to wait the event 
ther 31 2 1 A n FH eee 
In this Caſe were cited à "Caſe 4 . and Hitkford, 
before Lcd Chancellor Hartours, where the Court would 
not relieve a againſt a Forſeituie of no holder, even 
for Waſte for letting a Copybold FHouſe tum- 
ble ow for writ F Repairs; dei l Cas ths ka. 
ſon was, deratiſe it was an abſolute Refuſil to repair it for 
ſeveral Fears together, after repeated Admonitions and 
Preſentments of the Jury of the Waſte; and therefore 
it wes equal to rohuntary Waſte: And the Oaſe of Edmore | 


and Craven; Where à Quaker —— to ſwear Fealty, 
the Circum- 


the Lord ſeiſed as for A Forfeiture; yet 
ſtances of che Caſe, the Court gave Relief; likewiſe were 
_ e Ar. 3515 Owen 641, Leon. 125 2 Vent. 3 52, 
Lit.”'s 68, and the Caſe of Naſh and the Counteſs 
2 5 before Lord Keeper Wright, where Relief was 
* iture for cutting down Timber by a Copy- 
— but the Reaſon of that Caſe was, becauſe the 
Timber was e oy d about the Repairs of the Copyhold ; 
and there was only a Miſtake, whether the Steward, or 
Woodman ſhould fer out the Timber 
Nore, The principal Caſe held three Days,” ind was 

len debated; but as to the principal Point, whether 
this Court could relieve | a- voluntary Forfeiture ; 

My Lord Chancellor was clear, that it ooud not, and that 

it would be even to alter and repeal the very Law of 

— holds,” which tho now fupported by Cuſtom, were 
eſtabliſhed by Act of Parliament, as all other Parts 
of che @ommon Law were, till the Records of them 
came to be loſt, tho' agaitift 2 Forfeiture aer rum, 
Wally; Reb" ray be girens ©1097 54} 219) 
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Fair Harry Hick verſus Phillips, 
in 15121 I n nnen en enn . 
"HE Defendant in June laſt enter d into Arti og with B, for 
I with the Plaintiff, for the Purchaſe of an; Eſtate of an Eftate 
of 180 J. per Ann. for which he was to give 35 Years OY 2 
Purchaſe, upon executing Conveyances, and the Plain» 4 ge was 
tiff covenanted to grant and convey. the Lands to him, Years Pur- | 
upon Payment of the Purchaſe Money; after the Defen - granting and 
dant diſcovering, that about 30 J. per Ann. of theſe bim, ande 
Lands were Copyhold, refuſed to go ùn with his Bargain; jo abs 
and hereupon the Plaintiff brought his Bill for a Specifick ing, that 304. 
Execution of the Articles; and the rather, for that the fh wn Tag 


Defendant had paid 501. in Part, upon executing the pal _ 


Amicles. be ee 2D ee ee 

a 3 4 X 4 . 

Equity won't decree a Specifick Execution of this Agreement, being unequitable ; but will Order the 
501. to be paid back. i | 1% K <54 Jo amis 


It was argued for the Plaintiff, that there was no Diſa» 
bility on his Part to perform the Agreement, that the 
Conveyance agreed to be made, muſt. be conſtrued ſecun- 
dum Subjectam Materiam, that is, the Freehold | by Con- 
veyance at Common Law, and the Copyhold by Surren- 
der in the Lord's Court, which was the proper Convey- 
unce for that Sort of Land; and therefore the Plaintiff 
being willing to perform his Part, the Defendant ought 
to be bound to compleat his Part likewiſe. 
But on the other Hand it was argued and decreed by 
my Lord Chancellor, that the Plaintiff ſhould have no 
Aſſiſtance in a Court of Equity for carrying this Agree- 
ment into Execution; that they were not bound to aſſiſt 
Contracts, which were harſh and unequitable, or were 
attended with ſuch Circumſtances, as would be a hard- 
| ſhip on the Defendant ; that this was a Caſe proper for a 
Jury at Law, to conſider of, where they might mitigate 
or moderate the Damages according to what the Cir- 
cumſtances ſhould appear to be; but this Court could 
take no Advantage of ſuch Circumſtances, but muſt 
either decree an Execution of the Agreement, or _— 
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the Bill ; and therefore che Plaintiff ought to be left to 


make the moſt be could of it ar Law; that the Plaintiff 
his Part of the = 


—— of che Leaſes; and for the ſame 
Reaſon ought not, for the over Value of the Money in 
this Caſe, and therefore diſmiſſed the Bill, and ordered 
the 501. to be paid back, but without Coſts. 

Note, The Defendant {wore in his Anſwer, he had 
no Notice of any Part of theſe Lands being Copyhold 
at the Time of the Articles ; but — wat th Proof of 
any Fraud or Endeavours' to conceal its being Copyhold 
from the , Defendant ;- but only a general Contract to 
convey all thoſe Lands, n whether 
pup: ra ae tf: 
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| Bowaman verſad: Rover: | Caſe 349. 


HE Defendant's Teſtator being ſeiſed of a cons ggf 
ſiderable Eſtate in Holland, conſiſting in Houſes, Races 
Goods, Merchandizes, Jewels, and other EffeQts, and Rus boch 
ing a Native of that Country, and ref ſends Bg and 
for a Notary Publick to make his Will, and according to making his 
the Cuſtom of the Country, an Inſtrument is drawn UP land, how it 
in the Nature of a Will, and executed, whereby the fd gar 
| Teſtator gives ſome of the Houſes to the Miniſter of this 0 als Ta, 
Pre n Meeting there, and others to the Miniſter of fanding the 
the Reformed: Church there; and then gives all the Res f Laus af 
ſidue of his Goods, Chattels, Plate; — and other hunt. 
Effects (which are very particularly enumerated) to the 
Defendant, whom he makes his univerſal Heir and Re- 
autor, and dies poſſeſſed of a very conſiderable: rr 
Eſtate in England, beſides what he had in Holland. 
By the Laws uf that Country, there is no DiſtiaRion 
between Real and Perſonal Eſtate, but both are equally 
liable to the Satisfaction of Creditots 3. and therefore, 
ares CLAY GCN Holland —_ 


FOES 22 . 
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" Poſſeſhon of thoſe Houſes ſo ſpecifically deviſed, 2s 
aforeſaid, for the Satisfaction of their Debts; ind. tho? 
there were other conſiderable _ in Holland; yet the 
reſiding Deviſee and Executot would not intermedd le 
ee nes becauſe by the Law of that Country if he 
oes, He muſt take upon him the Payment of all the Teſta- 
_ Debts, whether they exceed or fall ſhort of his 
Aſſets; but he proved the Will here in England, and by 
Virtue thereof, poſſeſſed himſelf of all on Teſtator's 
Eſtate and fett here; and thereupon, the Plaintiffs, 
who were Deviſees of the Houſes in Holland, brought 
this Bill againſt the Executor and Reſiduary Legatee to 
have a Recompence in Proportion, to the Value of the 
ſaid Houſes, 
And my Lord Chancellor decreed an Account and Sa- 
tisfaction accordingly; and tho' it was urged, that thoſe 
; Houſes by the Law of this Country being liable to the 
Payment of Debts, and therefore the Specifick Deviſees 
' muſt take them liable thereto, and that the Teſtator 
never intended to give them otherwiſe, or to give them 
any other Part of his Eſtate; and that they muſt take 
them cum onere; yet he held, that they ſhould have ſuch 
— — as sforelaid; 
And my Lord: Chancellor further ſaid, that 1 was 
no Difference between a Deviſe of theſe Houſes, and a 
Deviſe of a Horſe, or a Term for Years here; and that 


_ in thoſe Caſes, if the Creditors bring an'AQtion, or take 


out Execution upon à Judgment againſt the Executors, 
and take. the Horſe, ' or Term for Years in Execution, 
which they may do, | notwithſtanding the Specifick De- 
viſe thereof, yet moſt certainly the Executor, or Reſi- 
| duary Legatee ſhall be obliged in Equity to make them 
a Recompence; for they are to have nothing to their 
own Uſe: but the Beſidne, after the Debts and Legacies 
paid, and this | Refiduum is with the Debts; 
tho as to the Creditors, they muſt take what Part they 

think fit in Satisfaction of their Debts, and the enume- 
rating of Particulars in this Deviſe of the Refiduum, makes 
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it no more a Specifick Deviſe, than if he had only ſaid 
in general, all the reſt of his Goods and Chattels, or 
ſuch like Words; and therefore this Refiduum liable „ 
to the Payment of Debts, altho the Creditors thought 

fit to fix on other Parts of his Eſtate, and thereby 
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Cale 350. Downam & al verſus Matthews & al. 


4% . TEE Plaintiffs were Clothiers, and had mutual 
Dyer, had Dealings with one Biſs, to whom they ſold and 


* ag delivered ſeveral Cloths, and Biſs ſet off the Money 
Taade which Owing to them in dying of Cloths ; Theſe Dealings had 
were carried been carried on for ſeveral Years, without Payment of 


on for ſeveral 


| Years, with- Money on either Side; but the Debts on one Side were 


out Payment 


of Money on paid off againſt the Debts on the other Side, Biſs was 
cither Side. likewiſe indebted to the Defendants for Cloths, and 


B. dies In- 


reſtare, and Other Goods, which he had bought of them, and on 


indebted to 


others bySpe- ſtating Accounts between Biſs and the Defendants, he 
cena appeared to be indebted to them in the Sum of 300 l. 


as principal 


Credizors and upwards, for which he made them a Mortgage, and 


take out Ad- 


miniſtration becoming after indebted to them in 200 J. and upwards, 
fe las. he did for ſecuring of that Money enter into a Bond, 
end d. and confeſſed a 1 to them. Biſs died Inteſtate, 
Attion, and and indebted likewiſe to ſeveral other Perſons by Bonds 
count; and and other Specialties: The Defendants took out Admini- 


thar -- all tration as principal Creditors, and finding ſeveral Sums 


by way of as due and owing from the Plaintiffs, demanded Payment 


whar was ue thereof: The Plaintiffs on the other Hand had {ſeveral 


-—— | 3 33 Sums 


. ET - 


Burns of Money due, and owing them from the Inteſtate} 
and — 4 account with the Defendants, and pay 
what ſhould be dus on the Ballance thereof; but ins 
liſted to retain what was owing them towards Payment 
of what was owing from them to the Inteſtate, as theg 
had always done in his Lite Time; upon this the Defen- 
dants being both Adminiſtrators and Creditors by {pes 
cialty, as aforeſaid, thought themſelves intitled to a Pres 
ference in Payment before the Plaintiffs, who were at 
moſt but Creditors by Simple Contract; and thereupon 
the Defendants refuſed to diſcount what was due to the 
Plaintiffs from the Inteftate, out of what was due from 
the Plaintiffs, to the Inteſtate; but inſtead thereof nt 
Actions at Law againſt the Plaintiffs for the Mon 
owing by them to the Inteſtate: And to be relieved aint 
theſe Adions, and that they may bei allowed to ſtop 
their own Debts out of what was owing by them to the 
Inteſtate, the Plaintiffs brought this Bill; and the only 
Queſtion was, Whether the Defendants ſhould be obliged 
to enter into the Account. 

It was argued by d Deliadiinny: that cling 3 not, 
chat they were not only Adminiſtrators, but alſo Credi- 
tors, and Creditors too by Specialty; and therefore had a 
right to recover and retain towards Payment of theit 
own Debts, preferable to the Plaintiffs, who were only 
_ Creditors by Simple Contract; that this was a legal Ad- 
vantage they were intitled unto, and that a Court of 
Equity ought not to take it from them; however hard 
this be ſeem as the Flaimtiff yet the bare A Cour of 
Hardſhip of it could be no Ground for Relief in a Court — 
of Favey; that beſore the late Statute it was the ſame Credo of 8 
in the Caſe of Bankrupts, that the Debtors to the Bank _ in Fa- 
rupt ſhould be obliged to pay whatſoever they were ins ther. 1 85 
debted to him, 5 the Liberty of retaining what he 
was indebted. to them; 4 and tho this is now alter d, 
the preſent Caſe remains as at Law, and the Defendants 
ought not to be deprived; of it by à Court of Bquity; 
an; that to do this would be e 

_ - Cour 


— 


582 


Courſe f Adminiſtration, which allows that Debts of 4 
ſuperior: Nature ſhould be paid preferable to Debts of an 
or-. But Lord Chancellor ſaid, that tho generally ftop- 
page was no Payment; and that there were ſome Caſes 
where this could not be done, as a Man could not ſtop 
his Rent for Money owing to him, or a Bond toward 
Satisfaction of a Simple Contract Debt; yet in Caſes of 
this Nature, where it appeared, that the mutual dealing 
between the Inteſtate and the Plaintiffs were carried on 
for ſeveral Years in this Manner, without Payment of 
any Money on either Side, it was a ſtrong preſumptive 
Argument of an Agreement to this Purpoſe, and that 
without ſuch Liberty of retaining againſt each other, 
they would not have continued on their Dealings; but 
if it had been inſiſted upon by either Party; that the 
other ſhould not be allowed to ſet off his Debt out of 
what was owing by him to the other, as they could, that 
this would have ſoon broke off all Dealings between them; 
that this was the conſtant Uſe among Merchants and 
Traders, and the only Reaſon which induced them to 
take ſuch Goods as they wanted of one, rather than ano- 
ther, was, that ſuch other Perſon in his Way ſhould 
take of them the Goods he wanted, and to ſet off one 
againſt the other; that the Statute of Bankrupts which 
directed Accounts to be taken in ſuch: Manner, did 
it becauſe it was reaſonable to have been ſo before, or - 
elſe you muſt ſuppoſe, that the Parliament made an un- 
reaſonable Law; that if there was but the leaft Handle 
for directing ſuch an Account, it ought to be done, as 
if even in Caſe of à Bond, the Intereſt had not been 
paid, but caſt up and allowed in Goods, that this would 
intitle them to retain the whole againſt each, as the 
Account ſhould come out, that the Repreſentatives of 
each Party would be in no better Condition than the 
Parties themſelves would have been, in Caſe they had 
been living, and no Pretence could have been to let the 
nn 
3 the 


G 


* 
eee e eee 


the other to retain 
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fore ſent it to a Maſter to take the Account accordingly; 


and ed intiffs | ; 

d ordered the Plaintiffs Coſts, out of the Aſſets. 
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no oy verſns Gillere,” Caſe 251, 
| 0 1 £4 ; : i aa i | | SON. pri 14. 
2 Roger Pomfrey being ſeiſed of the Eſtate in . 
a Queſtion, which was about 160 J. per Ann. in the „ Gow 
Weſt of England, in 165 1 makes 4 Settlement thereof 8 
on his Marriage, to two Truſtees, and their Heirs, to Male « Term 
the Uſe of himſelf for Life, - Remainder to Truſtees eta 
during his Life to ſupport Contingent Remainders, Re- _— 9 
mainder to his Wife for Life for her Jointure, Remainder ——— 
to the firſt and other Sons of that Marriage in Tail for Dangh- 
Male, Remainder to two other Truſtess for the Term of — 


ws # 
$4 
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The Term of ho F Pe rey to "bo" 35 
uuf, that if there ſhould be no Iſſue Male of that 
Marriage, and one or more rs, then tht the 
Truſtees, by and out of the Rents, Iſſues and Profits of 
the ſaid Premiſſes, as well by leaſing, or by demiſing the 
fame for 21 Years, or three Lives, or for any. Term or 
Number of Years determinable on three Lives, not ex- 
ceeding 120 Years, to raiſe and pay for the Portions of 
ſuch Daughters, if more than one, the Sum of 1500 l. 
equally between them ; and if only one ſuch Daughter, 
then the {aid Sum of 1500 l. to ſuch only Daughter, 
without limiting any Time for the Payment thereof, and 

without any Proviſo for determining the ſaid Term, on 
Payment of the Money. 
The Marriage took Effect, and the Wife died ſome 
Time after without Iſſue Male, leaving only one Daugh- | 
ter. Roger Pomfrey lived until 1718; but in 1706 he 
made a voluntary Settlement of the Eftate i in Queſtion, 
to the Uſe of himfelf for Life, Remainder to Hugh 
Pomfrey his Nephew for Life, Remainder to Truſtees 
during the Life of his Nephew, to preferve Contingent 
Remainders, with Remainder to the firſt and other Sons 
of the ſaid Nephew in Tail Male ſuccefhvely, Remainder 
to the Defendant John Gilbert, = Life, with eee 
to Truſtees during his Life, to ſupport Contingent 
mainders, with Remainder to his firſt and . 47 in 
Tail Male, with ſeveral Remainders over. 
Soon after the Death of Roger Pomfrey, Foan his only 
Daughter (the Truſtees for the Term of 120 Tears, 
4 both dead) took out Letters of Adminiſtration to 

urviving Truſtee, and then married, and her Huſ- 

— having Occaſion for her Portion, they applied to 
H 8 who had been in Poſſeſſion of the Eſtate 
about three Years, to have the ſame paid; but he, not 
being able to pay the ſame, joined with her and her 
Huſband in a of the Remainder of the Term 
of 120 Tears to the now Plaintiff, in Conſideration of 


1500 J. by him lent and advanced to the 7 
3 e 


the 
| Enn Glas this Bab ad N 
the Intereſt of the 1500 l. from the a aſe of T | 
firſt to Joan herſelf, and afterwards to the Plai 
from the Time of the Mo ge, which was in 1912, 

to his Death, having received the whole Profits of the 
Eſtate during bis Lit. and having made him, and one 
of che Defendaiit hi Executors; 12 on the Death of 
Hugh © without Iſſue, the Defendant Gilbert, as 
next in Remainder for Life, entred on the Eſtate in 
Queſtion; and the Repreſentatives of Hugh, not having 
Aﬀets to pay the 1500 l. The Plaintiff now brought 
this Bill againſt the Rep reſentatives of Hugh, for a Diſs 
covery 17 Aﬀets, and 15 the Defendant Gelhers, a 
he'mipht redeem or be foredoſed, 

For the Plaintiff it was inſiſted, the he wi 6 
Honeft Creditor, and having lent ' his Money; b 
plication to this Court was proper; that the be Glaus 
which impowers the Truſtees to raiſe the Portions ſeems 
imperſect, yet it appears, that the Truftees|might mort» | 
Fee eu che Premiſſes, and that plainly there are ſome 
, for after a Direction to raiſe the 15601. 

out of the BE Rents, Iſſues, and Profits, it follows, as well 
by demifing, leafing, Bec. and there is nothing aftet it 
to anſwer, as by ſome other Way, or at leaſt this ought to 
be ſuppoſed in wh Manner, viz. but of the Rents, Iſſues, 
and Profits as well (as) 4 demifing, leafing, &c. and 
that ſome other Parts of the Deed 'f to explain it 
in chis Senſe, and that the Truſtees, or the Repreſen- 
tatives of the Survivor of them (which was Joan her- 
ſelf) had good Power to Mortgage the Term for raiſing 
the Money, as it had been rently ſettled in this 
Court, 8 a Sum of Money was to be raiſed 
out of the Rents, Iſſues, and Profits of an Eſtate that 
if the ordinhry e Picker would not do it, that 
they right mortgage” or ſell che Term itſelf; and this 


plainly 


— — 
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plainly, appears to have been intended for a Portion | for 
Joan; and if ſhe had married ſooner, might have been 
greatly Inconvenient: to her, if ſhe muſt have ſtaid 
till it could have been raiſed out of he; annual 
Profits. 211 { 
Lord Chancellor; That the natural — deen 3 01 
pretation ot theſe Words, our of. the Rente, Iſues,. Fou 
Profits, was out of the Rents, Iſſues, and Profits as 
aroſe, and not by Way of Anticipation; but — * 
this might be ſometimes greatly inconvenient where Pro. 
viſions were; limited to be paid at ſuch a Time, there- 
fore the Court had extended the meaning of the Words 
in ſome Caſes, and to anſwer ſome particular Purpoſes; 
that they ſhould likewiſe comprehend the Pods 7s 
the 8 by Way of Anticipation, . as. the Land 120 
the Profits of the Land were the ſame Thing, and this 
he thought, which: at firſt was introduced to ſerve a 
particular. Purpoſe on ſome particular Circumſtances, 
came by Degrees to be extended to à kind of a gene- 
2 Rule; but this 12 aid, was only where a ee 
IJime was appointe Mm 85 racking mY 18455 of the 
Money; and. red plainly, that the ordinary an- 
nual Lin 09 ef world not be. 5 to 
raiſe. it within the Time, there they had been allowed 
to kaiſe it by Way of Anticipation 'of. the Profits by 
Way of Mortgage; but in this Caſe there was no parti- 
9 | Tims tb for the Tailing, of this 1500 /. 
nd there fore no Occ on to er he Profits of this 
Te 127 12 h Ky | 


e 

further ob 4 19 2] ere was no fours 45 

Ae che 1500 l. by, way. of i hos rhe .of the Profits 
for more than 21 Years, or three Lives, or any N Number 
of, Years. determinable upon three 5 and not for 
the whole 120 Vears for the, Limitation « demiſing; 
leaſing for; thoſe Terms would be idle, aud to no Pur- 
pole, if Tor were at Liberty on the 275 ords, 0 out of 


the Rents, Aten and 5 its, to . morigape or 
vi 1617 | ſold 
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fold the whole Term, becauſe that included and cons 


prehended all other inferior Ways of raiſing it by De- 
miſe or Leaſe, by any leſſer Term. e 3%; nun 
Then as to the Objection, that this was like the 
Caſe of a Mortgagee, who ſuffers the Mortgagor to 
continue in Poſſeſſion; and: Receipt of the Rents and 
Profits, that this does not Prejudice his Title, but that 
he may at any Time after, whenever he thinks fir, bring 
his Bill to forecloſe, and the Rents received by the 
Mortgagor in the mean Time, ſhall not go in Part of 
Satisfaction, even tho there were other Incumbrances 
And therefore my Lord was of Opinion; and decreed 
in this Caſe, that the Money being to be raiſed out of 
the annual Profits as they aroſe, that the Receipt of 
Hugh Pomfrey, the Tenant for Life, was the Receipt of 
Joan herſelf, as to thoſe in Remainder z and the Plaintiff 
ſtanding in the Place of Joan, who by taking out Admi- 
niſtration to the ſurviving Truſtee, had the legal Eftate 
of this Term, and was alſo Ceſtui que Truſt of it; and 
the Plaintiff by taking an Aſſignment of the Term ſtands 
in her Place, as to the Remainder Man, and conſequently 
the Profits which were received during his Life, 
go towards Satis faction of the 1500 J. and what ſhall 
appear to have been unraiſed during his Life, to be 
ed on the Remainder, tho as againſt the Repreſen- 
tatives of Hugh, by Reaſon of this Covenant for Pay- 
ment of the Money, the Plaintiffs muſt have an Ac- 
count, and his Aſſets, as far as they will extend, to be 
applied towards Satis faction; and as to the Profits re- 
ceived by Hugh, before his joining in this Mortgage, 
his Aſſets, by Reaſon of this Covenant which makes it 
a Debt by Specialty, to be liable to make the Defendant 
isfaction likewiſe, as to thoſe Profits, otherwiſe my 


* 


Lord was of Opinion, that they ſhould have been ap- 


plicable to recompence the Defendant. with what | his 
Eftate was chargeable. with, more by reaſon. of Hug#s 
a 7 5 applying 


— 


. 
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applying thoſe Profits to his own Uſe, as a Debt by 
\ fimple Contract; but the Covenant with the Plaintiff 
makes it a Debt by Specialty, which muſt take Place, 
and decreed accordingly; tho' he agreed, that where a 
Sum of Money was to be raiſed out of the Rents and 
. Profits, and paid at a certain Time; that they may be 
raiſed by Way of Mortgage on thoſe Words, which 
was ſtill but out of the Profits, tho by Way of Anti- 
cipation of them; and that where Lands were charged 
with Debts, or Legacies, and then deviſed to one for 
Life, with Remainder over, that each Eſtate ſhould only 
bear its own Burthen, and not the whole Profits be ap- 
plied as they aroſe, which would defeat the particular 
Eſtate ; and till ſuch Mortgage or Sale, it was ſufficient 
for the Tenant for Life to keep down the Intereſt, but 
not in the principal Caſe, where from the Nature of it 
the 1500 l. was to be raiſed out of the Profits, as they 
are; and the Tenant for Life ſhould not be at Liberty 
to throw the whole Burthen upon thoſe in Remainder ; 
but decreed likewiſe, that what might have been by 
letting of Leaſes, according to the Power, by Way of 
Fine, if Hugh had apprehended his Eſtate chargeable with 
this Money, and ſo had taken the Benefit of making ſuch 
Leaſes, that they ſhould be accounted for by the Re- 


mainder Man, the Defendant. 
Cale 352 Beech verſus Crull. by 
April 29. | : ; | | Ae 
Lot Ci: ER Plaintiff bought 300 L. third Subſcription 


of the Defendant, at 205 per Cent. Premium, 
for which he paid in ready Money 1525 , and the De- 
fendant at the ſame Time gave the Plaintiff a Bond to 
deliver him 400 J. in the ſaid third Subſcription, when 
the Receipts ſhould be delivered out of the ſame by the 
Company; and no Receipts being delivered out, this 
Bill was brought to have the Money refunded, the Plain: 
n 


= 


1 A 
1 Mn. „„ "WY wy — th. a. Fun 


1 7s Carts: Cancellari 


ET demurred to the Plaintiff's Bill r want tf 
Equity, and by way of Anſwer. offered to transferr to | 
him the Stock given by the Company for the 00 f. 

paid in' upon the Sublcrpton, and the Demutrer 18 
allowed. 

My Lord Chancellor faid, the Plaintiff's Equity 8 
that he was now to pay but 209 per Cent. for this Sub- 
{cription, and complains, that he had not the Receipt 
delivered out, which would have obliged him to pay 
i ooo J. per Cent. and ſaid, there was no Colour in che 
World to demand back his Money; but he muſt take 
back che Stock given by the Company in Lieu of it, as 
he agreed to ſtand in the Seller's Place, and would have 
been glad to do ſo, if it had proved an advantageous 
Bargain, ſo muſt he too now, that it comes out to be 
otherwiſe z but ſaid, that the Plaintiff might proceed at 
Law, if be choughe fit, upon his Bond; and make the 
belt of it there. 


Dawes verſus Ferrars. Caſe 34. 
Man by his Will deviſes his Eſtate to his Wife for (hs oat 

Life, Remainder to the Defendant, who was his for Life, Re. 
Grandauphter; and Heir or aw för Tire, Rematnder to tnainder 10 


his own Heirs Males, and the Plaintiff and Heir Make r 
brought this Bill againſt the Defendant, for an Injunc- at Law, foe 

tion to ſtay Waſte ; the Defendant demurred, for that nan mpiger 0 
the Plaintiff had no Title, being only Male, but not ia, 2 Ne⸗ 
Heir, the Defendant herſelf — the Teftator's Heir; phe, altho' | 
and therefore the Plaintiff could got take by Purchaſe, Near Mate, 

according to Co. Lit. 19, and ſeveral other Books ; and — 
this differs from Brown and Bari ham's Caſe in this Court, . 
for there the Limitation was to the Heirs Male of the having both 
Grandfather, ſo was quaſi, an Eſtate Tail in the Grand- Ne 
father; but here it is of a Fee-Simple, which none can ind in 


= who has not ; both Parts of the Deſcription in bim. 
Lord 
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Lord Chancethor faid, this had been ſettled in al the 
. of Weſtminſter-Hall ; and therefore it was dange- 
rous now to ſhake it, tho' he thought Shelly's Caſe not 

ble to Reaſon, and Anderſon who reports the ſame 


Caſe ſays, the Judges gave no Reaſon at all for their 


Opinions, tho' Lord Coke had made ſo long a Report of 
their Arguments ; but however weak it was at firſt, the 
Law has been taken accordingly ever ſince; and it is 
dangerous to remove ancient Land Marks; and faid, it 
was no Matter what the Law was, ſo it be known, and 
ſaid, why don't you bring your Action of Waſte, and 


aſcertain the Wi at Law, ſo the Demurrer was allowed, 
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1 dy W huthtons 0 ſi Woe 1 BE: 
N the Marriage of the Defendant's" Father, 5 A 4 


Ov Eſtate in Queſtion was ſettled on the Father for peg 
Life, Remainder to the firſt and other Sons of the Mat! w . te 


riage ſucceſſively in Tail Male, with other Remaindets me 


meat, are 


over, the Defendant was the eldeſt Son of that Mat- madeTehants 


riage, and there were ſeven or eight other Children + mainder to 
after the Birth of all thoſe Children, the Father afid obe ga 2. 


Mother having Occaſion for about 300 L. make a Mort- the Marriage 


ſucceſſively 


gage of this Eſtate, which was done, by way of Leaſe in Tail Mate; 


and Releaſe, and Fine, come 'ceo; &c. this Mortgage ——— 


Money, by the Addition of other Moneys lent, and 1n- ore Chil 
tereſt from Time to Time increaſed, till at laſt it came Dr 
to 700 l. and then it was aſſigned to the Plaintiff; Releaſe, 124 
and another Leaſe and Releaſe, and Fine were lery d n — * 
and executed by the Huſband and Wife, for the making Lands, ch =_= 
good of this Aſſignment; the Huſband died, and * and the 
Bill was brought againſt the Widow and eldeſt Son, mult mat 

that they might redo or be forecloſed, the Mortga 7 ſt 


Money being near the Value of the Eftate, and to 


relieved againſt the Forfeiture; the Defendant the Son: 
71 wy 
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— == 7 = LET Marriage Settlement of his Father and Mo: 


ther, whereby they were bur Tenants for Life, and in- 


ſiſted on the Forfeiture. 
My Lord Chancellor attowel the Plea, and aid, this 


was a Contrivance to b the Sertlement, and difin- 


oe eas 


ature; 2 re coꝭld / be ino 
iel, particularly in the Caſe of Sir Harry Peachy and 


Duke of e ſo N loſt her whole Money. 


Caſe 355 | Anonymous. 2 
obey a I 8 1 was a Bil brought by the Ant 1 
of cn Vans and Manager of the Temple- Mills Braſs Works, 


briog ſome in "Bebalf of themſelves, and all others Proprietors and 
8 Partners in the firſt Undertaking, except the Defendants, 
ae, who were che late Preaſurers and Managers, Being about 
Agel ll che, 1.3, in. Number, and: way to call them: te: an Accor for 
Pais -_ 8 Miſapplications, Milmanagements,; and Inhezil 
7 0 = * : „ ing the: lage Sun: Times, 
. 50,000 !.. and upwards, thei Copartner- 
— 1 4 the. th ck e arignally but of; 18, Shares; beit thoſe 


here in the Year a0, | Werey pl and: din dad 
into do 


s The Deſendants 8 for. that all the: reſtiof the 
Proprietors, were not made Parties, and ſo every one 
had the ſame Rigbt to call them to an Account, and 

then they mighe. be; harraſſed and perplexed with mul- 
tiplicity of Suits; but the Demurrer was diſallowedd. 
TA Becauſe it was in Behalf of themſelves and all 
others the — * the ſame Undertaking, except 
the Defendants, and fo. all the reſt were in Effect 


Parties. 
WS: Becauſe. i it — be nel to o make them 


all Parties by, Name; and there would be continual A- 
batements by. Death, and otherwiſe, and no coming at 
luke if. all were to be made Pagtiess. 


Aae 
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- At the Rolls. 


q TRE um a Caſs" Wwilerein ü 0 ” OE The d. 
oll had taken Time to corfider,” and vive 55 >, the Civil and 


| 5 in Relation to the Diſtribution of n in the Com 
| Eſtate; and hr Kid, the Rule tb be obferbed DN theſe No 
Cafes; was to be taken from the Civil Eaw, ad Bb af Proximir, 
fromthe: Common Law, between Which there Wag J be ont, 
wide Diſferentt in tHe Computation &f the Dep rg 13 
Proximity; for che Canon Law; piotiiBiring Math be- 4. 4 
tween Relations) till after the Aves Yepret, that they 
mighe exclude ag matpy a8 poſſible” ffom de Elbert) 
Marriage within thoſe Degrees, withött a Diſpenſation; 
reckon all in the direct aſcending or deſcending Lin, 
and thoſe in the collateral. Line cexrE{ponding with ' 
them to be but oe Degree; as for Inſfance, Father or 
Mother. Uncle or Aunr make but one Degree ; : Ho. « - 
_ Grandfathes or Gratidniother, Great Uncle, of Great 
D bar by the Civil Law, men 
ther or Mother make one „ the Giuridfathir WP. cats 
' Graridtbother two! Degrees a che Uncle and aus 4 
three Degrees; ſb that / the Gratidfither or Grand 
ther in the Diſtribiition of an Hiteſtare's Eſtate, ſhall VE T 
preferred before the Unele or Aunt, as being nearer f 
Kia, within the Rules of Computation, or the Law of 
Proximity by the Civil Law; and ſo it was detreed by 
my Lord Chancellor Compex, in the Caſe of Duppa;; 
for the-Grandmother againſt the Untle ur Aunt; but if 
you go one Degree further, and reckon to the Great 
Grandfather or Grandmother, they are in equal Degree 
with the Uncle or Aunt, as they are in the third Degree 
in direct Lines with the Uncle or Aunt, who are in 
the third Degree in the Collateral Line; for 5 you muſt 
reckon thro' the Grandfather or Grandmother, to come 
to the Uncle or Aunt, and then they ar ein juſt the 
ſume "Oe of Remove from the Nephew or Niece" in 
. 


8 1 1 — 
5 1594 _ De erm & Trang) 

MT et es he collateral Line, as the Great Grandfather or 8 
Grandmother are au the direct aſcending * and 


— 50 conſequently being in equal Degree of Kinired, b y the 
Rules of Computation of the Civil Law; are fe 


+ St * 


00 Need, o the diſtributive, Shares with the Uncle or 
18 TT" at 01 01161 8 $4 n © 4 
2 And bead, The abt Statute of Diſtributions was 
2 Guvilian, and except in ſome few: particu» 

5 1 Ir mentioned in the Statute, is to rigs 
. yerned and conſtrued; by the Rules of the Civil Law; 
and his Honour cited the Caſe of | Carter and Crawley 
at the End of Raym. Rep. and ſeveral Books of the Civil 
Law, where this Manner of u 19 the 8 is 

i: taken Notice of and l | 


2 | Kempe verſus Kelly. 
July 18. $24" +8 
A Man * * E Defendant's Teſlator was 2 Wegen of 


7 London, and had ſeveral Children, the Plaintiff 
Daughter married one of his Daughters without his Conſent ; 
— wohing but ſome Time after the Marriage, the Father agreed to 
— give the Plaintiff 100 J. provided he would Releaſe 
Releaſe to Whatever cuſtomary Share he might be intitled to of 
in Conbdete- the Father's Perſonal Eſtate after his Death; and it was 
tion of = proved in the Cauſe, the Father ſaid he would" not 
their Right leave the Plaintiff the leſs for it, and that it was what 
nal Elte; he himſelf had done upon his 6wn Marriage; accor- 
Death, this dingly the Defendant and his Wife acknowledged the 
— bar be Receipt of this 100 J. and the Huſband's Covenant, that 
Cuſtomary he does and will accept it in full of whatever cuſto- 
add mary Share he may be intitled to in Right of his Wife 
out of the Father's Perſonal Eſtate. | 
The Father after made his Will, and having only 
two Daughters, the Plaintiff, and one other married to 
5 Defendant ; he deviſes 400 J. to the Defendants, to 
wi, out at Intereſt for the Benefit of the Plaintiff's 

Wi 


* Life, and after her Death gives this 400 1. 


fo 


= my = . _ — dl MS 
n 18 c — — eee " N 9 


en Gui Cancellaris. + 

a= Defradant, it was computed that the Plaintiff's 
Orphanage hape: wauls have mounted 70 5 or 
thereabouts. ekt; 
And this Bill; was N to e oh Acevunt 
of the Teftator's Perſonal Eſtate, and to be let into 
their Share. of the Orphanage Part, notu / ithſtanding the 
ſaid Releaſe and Covenant. For the Plaintiffs it Was 
inſiſted, that chere ws a great are by of (Difference bet 
tween this Caſe; and a Woman's contracting before her 
Marriage with a-Froeman, as to her collar _ 
that ſhe was at Liberty, whether ſhe would marry or 


not; and therefore, whatever Contract ſhe made before. 


to exdude herſelf of any Part of his Pers 
ſonal - Eftate, "ought to be binding, and was always 
looked upon as 2 Compounding for her Cuſtomary 


Share 3 but a Child was à Child; whether the” would 


or not, that it was nat 2 Matter of her own Choice 
and therefore; an Ad of this Kind was to be poked 


upon as proceeding from the Awe and Influence of 'a 


Parent, and ought to be no farther binding than it 
was as juſt; and if it were otherwiſe, ſhe might for 100 J. 


or 4 lelſer Sum, de excluded from five or ten Times as 


much, or perhaps 2 great deal more. 


That this was in the Nature of a Releuſe of u bo: 


ſibiliry of what the Father would die worth, which 
could not then be known, or he might lay out his 
whole Perſunal Eſtate in Land; and then there would 
be nothing for the Cuſtom to operate upon; and there- 
fore this Relcaſe of à Poſlibility in the 'Caſe of u 


Child to its Parent, ought not to be condulive, eſpea 


cially as ſhe was under Coverture, and the 'Huſband 
in regard co bs Wake, was under che lane Awe e 
Influence. 

But notwithſtanding Heſs Reaſons my ord hai 
telle was clear of 


OE Was 
3 


Opinion, chat the Plaintiffs had no 
Pretence in the World for this Bill; that this Relenſe 
1 executed only by the Huſband and W *, there 
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was — under the Fathers Hand, whereby the 


certainty of this Proviſion for them appeared in Mri- 
ting, and then by the Cuſtom 121 were N e barred 75 
to make any Demand of more. 
That if the Plaintiffs, who are che very Perſons 
who gave this Releaſe ſhould be let into it aſide, it 
—— be a direct Fraud on the Father, for he was 


not obliged to give them a Groat; and when he 
becomes = far reconciled, as to give them this 100 l. 


upon conſenting to give this Releaſe, and the Huſband 
covenants to accept it in full of his Wife's cuſtomary - 
Share; that if they ſhould now be admitted to ſet all 

this aſide, it would be a direct Fraud on the Father, 
who if it had not been for this Releaſe, might have 
laid out his Perſonal Eſtate in the Purchaſe of Land., 
and thereby have prevented entirely the Plaintiffs from 


the leaſt Pretence of any ſurther Share; and that, 


perhaps, the Reaſon of his not doing of it might be 
in Confidence of the Plaintiffs being arced from de- 


manding any more. 


That this Tinie Tattle of his not Wale them 5% 
was of no Conſequence, | when he was not obliged to 
have given them any Thing. 

And he ſaid, this Cuſtom of hs City of London 
was the Remains of the old Common Law, that a 
Man could not give away any Part of his Eſtate with- 
out the Conſent of his Children, and is ſo taken 


Notice of in Bracton; but it being found extreamly 


inconvenient and hard, it was by the tacit Conſent of 
the whole Nation abrogated and grown into Diſuſe, 


for what Law has been ever made to repeal it; but 


in the City of London, where the Mayor and Alder- 
men had the Care of Orphans, they by that ſole Au- 
thority and Power have preſerved this Part of the Com- 
mon Law in London, which is ues _ dilaproved 

* where elſe. 


3 And 
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And: he ſaid, a —— 
and Frederick; "where the Father had expteſly coves 
nanted to make himſelf a Freeman of Londan, which 
was intended to let in the Children of that Marriagg 
into the cuſtomary Share, as à Proviſion for them; 
and he, tho frequently applied to for that Purpuſe, 
refuſed to do it, which turned the Fraud on his Side; 
and ſo the Bill was diſmiſſed, ſave only, that the Des 
fendants, were to give gecurity to anſwer the _— 
of the 400 Loduting the Plaintiffs: Wiſea Life, * 


N 
3. *%-S 


Anonymous. Wy boy 
| | In Court 
NE ſeiſed of an Eſtate of 600 L per Ann. de- ger 


Ann. he deviſed to the Father for his Care and Pans [ng I 


in looking after the Son's Eſtate, till he ſhould come to whe Father 


the Age of 21 Years; the Father died, leaving his Son at Lav, and 


an Infant of fix Years of Age; but by his Will de- 2 


viſed this 300 J. per Ann. to the Defendant his Wife, u vis - 


and deſired her to ſave what ſhe could out of it as a his Care in 
Portion for his Daughter, and 2 her Guardian ide Sad F. 


of his Son; and the only Queſtion was, Whether the e un 


Wife was to have the 300 J. a Year, till the Son cameo te Age of 


to the Age of 21 Years, or whether this was ſuch a 2 
Perſonal rut i in the Father, as died with him. . = 
havin 


Will deviſed this 300 J. to his Wife, and deſired her to fave what the could out of it for a 
for his Daughter — ted ber Guardian of his Son, this 300 J. per Ann. does not detetmine 
by the Father's t the Wife ſhall have it till the Son arrives to the Age of 21. 


Lord Chancellor was clear of Opinion, that the Father | 
being Guardian by Nature, would have been bound to 
have taken Care of his Son, and of his Eftate, tho he 
had not been ſo appointed ; and that he being fo 


appointed, was the onl Perſon that could extend his 
Care as a Guardian after his own Death; that he had 


P Law a Power to — a Guardian over his CO, 
| a 


De Term. S. Trin. 172. 
and tho he was now dead, yet he ſtill by the Guardian 
which be had appointed, took Care of his Son; and 
therefore, this 300 J. per Ann. being given him, till his 
Son ſnhould attain the Age / of 21 Tears, did not deter- 
mine by his Death, but was an abſolute Intereſt in him 
fot that Time, which he might diſpoſe of as he thought 
ft; and that it could not determine neither, by his 
Wife's Death, unleſs in Caſe of any Determination 
thereof, for want of Care of the Son, or of his Eſtate, 
might complain. | 
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F the Attorney- General of the 
Dutchy Court exhibits an Infor- 


of Coal-Mines, the Relator's 
Death abates the Suit * 
After a Decree to account, and Abate 
ment of the Suit b 
dant's Death, his Repreſentative 
may revive!” 779 90s: m gg 


Account and Diſcount. 


Where on a Bill to call 4 Fruſter to | 


account he by Anſwer ſubmits rea- 
dily to it, tho' found in Debt, ſhall 
ha Intereſt for the Ballance only 
1 Noa the Time of the Account li- 


4 


mation in Behalf of Part Owner 


2 


F 
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hd 
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* 
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he controverts the Account, there if 
found in Arrear ſhall pay Intereſt 
and Coſt Page 254 
A Receiver to the Guardian of an In- 
fant who has his Account allowed 
hn by 9 CO ſhall not be 
obliged to account over again to the 
Infant when he comes of Age $535 
A. a Clothier, and B. a Dyer, had 
mutual dealing in the Way of their 
Trade, which were carried on for 
ſeveral Years without Payment of 
Money on either Side; B. dies in- 
teſtate, and e to others by 
Specialties, who as principal Cre- 
ditors take out Aa nes to 
him, and fue 4. at Law, Equity 
will enjoin the Action, and order 
an Account; and that A. ſhall be 
Th.- allowed 
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A -TA BL E 2 the pri ncipa Matters. _ 
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— 


allowed by Way of Diſcount what 
was due to him from B. Page 580 


5 


3 Vide Erecutoys 
and Aſfts. 


oY 


1 


18 and * 


Decree agai inſt a Mortgagee in- Polleſ: | 


fion to redeem; but before the Ac- 
count taken, a Church,.-becoming 
void, Mortgage prglen 178 on 
Petifon T A to rev 1 1 Fa 


ſentation 


A. mortgages a Manor, to which 4: | 


Advowſon was; ndant i inFee, to 
B. and then ents C. by: 
mony; and C. being for that Rea- 
ſon rgtuſed by theByſhop, 4 
ſepts 5 is admi 
after reſigns, and is 
by A. and B. the Relator, having 
got an Aſſignment of the King's 


.. Title for the Symony brings is 
| Dione empedit,- t. and a ill in this 


Ccurt, that che — 1 
be fer up nor given in Evidence a- 


 gainſt him at Law, and decreed ac- 


pre. 
d, Ge. bub | 
in preſent 


may not 


| no | 214 
Amn 
- Affidavit, 

7 3 8. 1. 647: 

'A Peetels ordered to produce Deeds 


confeſſed in her Anſwer on Honour 


only, # on Oath {1.99 
When a Bill is exhibited for a general 
* Diſcover of Deeds, not neceſlary 
hay intiff to annex the uſual 
bi Gill that he has them not in 

ody 336 


| 


nn 


Agreements, 


| Equity won't h a ainſt theTerms | 


of an Agree tho* it may 
in Nature of Tee Park 2 
Court of won't decree a 
* — — * of Articles 
here they N to be unreaſon- 
able, or founded on Fraud 338 


A. articles with B. for the Purchaſe of 


an lch bet of 1801, per, Ann. for 
ah by ive 3555 Years Pur- 

Ki 110 J. in Part; but 
4 Wh — 1 5 30 per Ann. of the 
Lands were Co Shad, refuſed to 
he on, on aBill by B B. Equity won't 

| decree a ſpecifick Execution of this 
Agreement, being unequitable; but 


will order the 501. to be paid back 
5 75 


a 8 Vide F raud 


and Debts, Credito andDebtoz, 


A. makes a voluntary Settlement on 


B. who after agrees to deliver it 
up without Conſideration; this A- 
greement ſhall bind in Equity, for 
à voluntary Settlement, may * 
ſurrender — a 69 
A Huſband who had made no Provi- 
Hon for his Wife, agrees that her 
Fortune, which was in Truſtees 
Hands, ſhould be laid out in a Pur- 
chaſe of Lands; this Agreement, 
tho? after Marriage, not to be con- 
ſidered as voluntary, ſo as to be ſet 
aſide in Favour of a Creditor of the 


* 22 


4 4 
7 . * m 


= 7 4 L — of the *. Tam 


ebm the Statute of 
_ Frauds and Perjuries. | 


Sealing not eee 
greement out of the Statute of 


Frauds | Page 16 
If on a Bill by to have Execu- 
tion -of a nt, the 
. Defendant by — | 
| eement, without inſiſting on 
5 Statute of Frauds, G. the 
Court will deeree an Execution, 


9 becauſe no Danger of Perjury, 2 | 


"On a * 


'Hufband and iy Father 
went to -a iCounſe 2 Bo 


to have in Conſideration er che For 
tion the Father to give 


a Settlement drawn, Minutes olf 


_ the Agreement were taken dow 
in Writing by the Council, ane 
given by him to his Clerk, to be 
drawn up in Form; the next 

6 F 1 and . 

owi Marriage was ſolemni 
zed; * this Agreement, notwith 


Anſwer oonfeſſes the 


4 wick K. or the Purchaſe of 
INE: 
pa E! 4 
in Earneſt: K writes 2 Note to 

F. &. and kde him to deliver u 

the Writings, 


3 x _ having difpoſ; 
em, whic S. refuſed, un- 
leſs all the M 7 refuſed, was 


Mortgage 
paid him down, = afterwards 
purchaſe them himſelf; on a Bill 


4. for a ſpecifick Exe- 
N the Agreement, it was 
held that neither the Guinea paid 
down, nor the Note, (Which was 


only an Evidence of Aﬀent, but 


did not aſcertain-the Terms of the 
Agreeme 55 * a take 
0. A the rauds and 


ſtanding theſe Preparations, held| 4399 » 


to be within the Statute of Fraud 
and Perjuries 8 ml 40 
An Agreement, tho not in Writing 
being executed on one Part, 
an Enjoyment accordingly, Equi 
won't deſtroy it 319 
A. agrees with B. a Broker for 3000 
- South Sea Stock; the Broker ac; 
- cording to Uſage made an En 
of this 


ced into Writing, is 8 2. 
Statute of Frauds 
In pleadi the Statute of Frauds? 
is neceſlary to ſay, that the Agrc 
ment was not 1 uced intg'Writ 


in his — | | 
Book, it being no otherwiſe redu- 
tele Off- reckonings 


0 Lear, he _ ———— 


1 * 


If the Colonel of the Army makes a 
" Affignment of the Of 


_ 
any Lear for the Clothing of that 


Tear, and has before e, 
ear 


of that 
bor me Clsching bf the for 


2 «>; * T7 
<=Y * 


* 1 N F = 
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= ot = 
1 F _ 
— 
of * " — 
| * 


A. on his Marriage creates a Term in 


3 g 
Wie 
EY 


A TABLE of the 


principal Matters. 


— 


» 


lowing Year are ſo far diverted by 
altering the Eſtabliſhment of the 
— as not to be applicable to 
good theſe Payments Page 
| 25 143 


arbitratos. Vide Award. | 


alets. | Vide Executoꝛs. 


Tenant in Tail ſuffers a Recovery to 


lett in a Mortgage of 500 Years, 
and then limits the Eſtate to the 
old Uſes, and by Will deviſes all his 
Lands for Payment of Debts, the 


ity of mption of the Mort- 
= Feld Aſſets to ſatisfy Creditors 


9 

A. indebted to B. 300 l. in Conſick⸗ 
ration of a Settlement on him by 
A. after his Death/gives Bond to 
C. in Truſt for A. — x 500 l. as 
A. ſhould by his Will direct; 4. 


directs the 500 l. to be paid to C 


and makes him Executor; on his 
ſuing this Bond, and a Bill brought 
by B. this 5001; held Aſſets in B's 
Hands to pay what was due to him 


Where Lands are deviſed to Execu- 
tors to be ſold for Payment of 
Debts, the ee frm gar; legal 
Aſſets, and Debts ſhall be paid in a 
Courſe of Adminiſtration 127, 136 


Truſt to pod rs 3 
30co J. was for his younger Chil- 
_ dren, and the other 3000 l. as he 
ſhould appoint; after, he appoints 
the 3000 J. as a collateral Security 
to 7. & and by Will deviſes it, and 


the other 3000 J. to his Daughter, 


90 — that it ſhould be to 


1 


1 


1 
» 


. 
6+ ..& hs 


. 
1 


52] 


y Bond Creditor - 232 


One being in an undue Manner drawn 


in to execute a Conveyance of his 
Eſtate, after makes his Will, and 
thereby deviſes all his Land to be 


ſold for Payment of his Debts, his 


Creditors may ſet aſide the Convey- 
ance, having a Right in Nature of 
an = an e Redemption, as the 
Teſtator himſelf had, tho* urged 
that it was in Nature of a Choſe in 
Action, and not aſſignable, Page 


142 

Aſſignee of a Perſonal Contract — 
| —1 of bringing Water to the 
City of London, chargeable in E- 
quity with the Covenants in the o- 
riginal Leaſe or Contract, as an E- 
quitable Aſſignee upon an Equita- 
ble Privity of Eſtate, like the Aſ- 
ſignee of a Bond 156 


Attozney and. Sollicitoz. Vide 
135} oy Scrivener. | | 


Average and Cor:tributſon. 


What Proportion Tenant for Life 
ſhall bear of Incumbrances on the 
Eſtate K 21 

An Eſtate in Mortgage ſettled on 4. 
for Life, Remainder to B. in Fee, 

Tenant for Life ſhall bear two 
Fifths of the Principal and Intereſt, 
and the Remainder Man three 

A Creditor who obtains Judgment af- 
ter the Debtor has made a Convey- 
ance of his Eſtate for Payment of 
his Debts, ſhall be paid only in A- 


N Free- 


＋ TABLE 7 the provid 2 


A Fain of London, having Iſſue 


two Daughters, deviſes 6000 L. a- 
zece to them, and makes his Wife | 


xecutrix; by an Eſtimate it ap- 
red that his Perſonal Eſtate at his 
| th was 18000 J. to 6000 l. of 
which, the Widow being entitled, 
A. her ſecond Husband, in Conſi- 
deration thereof, ſettled a Jointure 
of 600 l. per Ann. Afterwards a 
Loſs of 12000 l. befel the Freeman's 
Eſtate, and though the Wife was 
dead, and it was urged that the ſe- 
cond Husband, was a Purchaſor of 
her Fortune, yet decreed, that the 
| Daughters ſhould have a Proportion- 
able e out of the 6000 l. 


1:0 431 


| authority Vide Power. 


One being indebted to B. — al 


Letter of Attorney to him, to re- 
ceive all ſuch Wages, as ſnall after 
become due to him, then goes to 
Sea and dies. This Authority is 
determined ſo, that he cannot com- 
pel an Account of Wages, if any 
due, at making the Letter of At- 
torney, much leſs of what after be- |. 
came due; but the Adminiſtrator | 
mult pay according to the Courſe 
of LAY, 125 


T 
n 


on a Submiſſion in Court, 
to the late Act of Parliament, dies 


before the Money paid, no ei. fu. 
can iſſue againſt his Heir or Execu- 
ſurvive to the Wife; unleſs there 


tor, to inforce Payment, for on 2 
Ward, though eſtabliſhed b 

Court, is not in Nature of a yu 

ment or Decree to be proſecuted, but 


in Nature of 2 a which 
dies with the e . * held all 


che 1 2 0 * "gg; 
- Bankrupt 


A pus out rad at Inteveſbrache 


Eaſt- India ny, and takes 
Bond 25 it in che Name of J. S. his 
Wife's Relation. ; 4: hecomes a 
Bankrupt, 7. S. is ſummoned: be- 
fore the Comnuſſioners;, 2 


Bis but that they uy = 


the Perſon that anc 


the Money paid her; — will 
not relieve — it 18 


Baron and Feme, Viae baute 
nalla. 


His 


Where 2 MN _C di Plan 
againſt the Wife in 34 
The Wife's Portion, t ugh l 5 


194 


Bond or r | 
ſurvives to her yet in la 


ethic] tate be ſubject to 'the Husband' 
auatd. We 
One of the Parties to an Award. mate | 


, 


Debts, to eaſe the Heir, where a 


Settlement is made on the Wife; 


for that makes the Husband a Pur- 
chaſor of her Fortune, and it ſhall 
go to his Executors; but if the Set- 
tlement were only in Conſideration 
of Part of the Fortune, then the 
remaining Part out on Bond ſhall 


were an expreſs Agreement, that 
aden ſhould have.th, / #1: 63 


tent] 2M bot rough. Feme 
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"If 7 ” B L E of the . Matters. iy 


A Feme Covert: being drawn in by 


Fraud to enter into Articles, for 
ſupplying the Defe& of a Surren- 
der of Copyhold Lands, theſe Ar- 


ticles not allowed to be carried into 


Execution FF 
Probate of a Feme Coven 's Will, ; # s 
has Power given her b the Hus- 
band to make one) pro 4 


Divorce 4 — &- thoro, if it Rl, 

nued during the Corerture, Equity 
will not aſſiſt the Wife in recover- 
ing her Dower, but will leave her 


to the Law; neither will the Spi- | 


ritual Court grant her Adminiſtra- 
tion, nor Chancery decree her a 
diſtributive Share 1811 
A — intitled to 400 J. 
on 2 ee, Husband ar- 
ticles to 6 > this Money on a 
Purchaſe of Lands, to be ſettled as 

a Provifion for him and his Wife, 
and their Iſſue; the Wife dies with- 
out Iſſue, the Husband takes Admi- 


iſtration to her, and by Will, de-| 
Plaintiffs | 


viſes this Money to 
before Pa of it, and dies; on 
a Bill brought againſt the Admini- 
| ftrator de bonis non, &c. of the Wife, | 


held there would be no Relief, the ber 
Law being with the Defendants: 
to the Admi- 


This Money belonged 
-  niſtrator . non, & c. of the 
Wife, and is diſtributable amongſt 
her next of Kin © 21 * 
Wherea Wife may be proceeded agai 
without her Hasband. he not — 
amaneable Tm" We" Proceſs of the 


Court 328 
4. purchaſes a 2 in his own, 
his Wife and Bae ers Names, and 
afterwuards — dit for ſecuring 
a Debt to J. S. J. S. not entitled 


to an 7 it bein 
an Advancement for the Wife a 


.  Daoghter, and the. Husband and 
3 r= 


Wife taking one Part thereof 'by 


Intiretles Page 1 
A Man before Marriage gives Bond to 
the Woman, to leave her 1000 /. 
if ſhe ſurvives him, and then mar- 
ries her, and dies inteſtate, and his 
Eſtate both Free and Copyhold, be- 
ing all in Mortgage, ſhe takes out 
Adminiſtration, and on a Bill againſt 
the Heir and Mortgagee, was let 
into a Redemption of the whole, 
though the Bond was releaſed and 
at Law by the Inter marriage, 
and though the Copyhold not at- 
fected by the Bond, it —— in Na- 
ture of Marriage Agreement 277 
A Feme Covert, who makes Profis of 
2 Real or Perſonal Eſtate, ſettled to 
her ſeparate Uſe, may diſpoſe of 
ſuch Profit as ſhe pleaſes _ 255 
Term raiſed to pay 200 J. per Ann. 
Pin-money to the Wife, with Co- 
venants from the Husband for Pa 
ment of it; 2 Year's Arrear at 
\ Husband's Death held ſuch a Debt, 
as ſhould be charged on his Truſt 
Eſtate, ay ve foot Payment of his 
Debrs 26 
A Feme Covert, who has Pin-money 
— 4 ſettled Maintenance ſettled on 


may by by wri its Nature of a 
will, diſpoſe of what ſhe ſaves out 
of it, and ſuch Diſpoſition _ bind 

the Husband f 


| 44 

A Woman having 12001. in Poſſeſ- 
fion, and 1200 J. in the Chamber 
of London, on her Marriage, the 
Husband's F ather, in Conſideration 
of this Fortune, ſettles 240 J. per 
Ann. Jointure on her; the Husband 
dies, and the Wife adminiſters to 
him, and the Repreſentatives of the 
Husband's Father bring a Bill for 
the 1200 l. in the Chamber of Lon- 
dom, the Father being, as alledged, 
u Purchaſor of it by the Settle- 
ment: Bill diſmiſſed, che Husband 
having 


=” 7 II TE of the 22 printipd Fr oven 


having done nothing to alter the | 
P in his Life ' © Page 209 


Feme Inheritrix, miles 4 Term for 
1000 Years in Truſt for the Hus-⸗-- 


band for Life, then for their Chil- 
dren, if any, theit Executors and 
Adminiſtrators; and if the Wife ſur- 
vives, in Truſt for her, her Execu- 
tors and Adminiſtrators; the Hus- 
band dies without Ifue, the Wife 
marries a ſecond Husband and dies, 


the Husband takes out Admaniſtra-| - 
yet decreed, that the 


tion to her, 
Term ſhould attend the Inheritance. 


| 252 
An Executrix or Adminiſtratrix waſtes | 


the Perſonal Eftate, and then mar- 
ries and dies; the Husband ſhall be 
chargeable in. Equity to anſwer it in 
Nature of a Debt, fo far as any For- 
tune of hisWife's comes to his Hands | T 
will extend, unleſs he had made a 
Settlement on her Adequate to that 
Fortune, without Notice of the 
Debts or Devaſtavits 
Where the Wife's Portion charged by | 
Will on certain Lands, purſuant” to 
a Power in a Settlement, ſhall go 
to the Adminiſtrator of the Hus- 

| and not to the Adminiſtrator | 
of the Wife, the Husband | 


and Wife are both dead, and the 


Portion not raiſed 312 
Where the Wife's Fortune, thou h 
-  / the Husband made no Settlement on 

her, ſhall go to the Creditors and 
vl Repreſentatives of the Husband, and 
not to the Repreſentatives of the |- 

Wife. | 4124 


Hunband an Wife having Ine obe 


Daughter, join in a Conveyance of | - 
agree that 


the Wife's Land, and 
6c l. Part of che Purchaſe Money, 
- ſhould be ſettled in Manner follow- 


ming. viz, Thirty Pound a Nur, the|. 


Intereſt 2 to be paid the Hus-| 


band, during bis Life, — ater bie| - 


|| Death, to bis Wife or 
| to tb ter Den, hip 5 
ter or Daughters, 


—— be be big 
ten . — them, at- 
tain their — 1 ey pres ws 21, or 
be married, and then the principal 
Sum to ſuch Daughter or Daughters ;, 
but in Caſe there ſball be no 
ter, then to the Survivor of the 3 35 11 
band or Wife." A. married the 
Daughter, and in Conſideration of 
this 600 J. made a Settlement on 
her; the Daughter died in the Life- 
time of the Father and Mother, and 
ſoon after the Mother died without 
Iſſae, the Husband entitled to it as 
her Adminiſtrator Page 489 
A Wife can't either by herſelf, or ther 


+ 


225 


Procbein Amy, bring Kanes Re- 
7 legiando _— her Husband, 492 
ugh Tradeſmen who truſt a mar- 
ried Woman with Neceſſaries ſuit- 
able n the Degree; and Quality of 
the Husband, thall recover of the 
her Mot yet * any Perſon Nr 
0 hey; which is 
out in Neceflanes, —— 2 ſue 
de Husband, but — will ſuffer 


ſuch Perſons to ſtand in — — 
of thoſe, zen 
Aer 9.1 E dard 


pe, —— * 
4 I * 


| Aimay and penate Maintenance 


By Marriage Articles, 6000 U. of the 
Wife's: — was to be laid out in 
à Purchaſe of Lands, to be ſettled 
on the Husband for Life, then on 
the Wiſe ſot Life, and to lie in the 
Bank till the Purchaſe made: Be- 
fore the Purchaſe was made, the 
Wife, by the ill Uſage of the Hus- 

band, being forced to leave him, 
had the — of this Money al- 
en. * in e of r 


239 
In 8 


—_ 


In — Caſes a Court of Equity will] 


may have a Sentence for it in the 
Page 496 


Bills to examine Witneſſes, in perpe- 


Bonds and Obligations: 


* art of the Money ſecured on 


One executes a volu 


A T. A B LE of the — ar- 


decree a Wife Alimony, though ſhe 
Spiritual Court 


Baſtard. 


Equity will not ſupply he Want of a 


Surrender, in Behalf of a Baſtard 
Child | 475 


\ 2 
Bill. . Vide Proceedings. 


tuam rei memoriam 531 


A. bound to B. in a Bond of e 
for Pa ment of 500 l. after . and C. 
as his rety, give a Bond to B. of 
208 J. for Pa 

farther — for ſo much of the 


yment of 100. as a 


Joo l. then A. 3 gment to 
B. of 500 l. towards farther Satis- 
faction of the Debt, and B. receives 


kay wy Sums on this Judgment, and 
Conſent of B. receives 801, 


this Judgment ; this ſhall not go in 
Exoneration of any Part of the Mo- 
ney ſecured by the 200 J. Bond, as 
it would do, if B. had actually re- 
ceived it, and lent it to . 178 
Bond of 
5000 l. to one of his Daughters, Lands 

- without any Condition, and pay- 
_ immediately, but always kept 
him, and it was proved to be 


Marriage Brokage Bonds, 267, = 


made to skreen himſelf from ä 
. 


and ſo eſteemed by that Daughter; 
and he by Will, gives Portions to 
all his Daughters and dies, this 
Bond decreed to be ſet aſide Page 
bor extinguiſhed at Law, ſet 1 5 5 
ui | 
A. agrees to be bound in ad 1 | 
Surety to B. and ſigns and ſeals it 
accordingly ; but by the Neglect of 
the Clerk, 4's Name was not inſert- 
ed ; the Obligee ſhews 4. the Con- 
dition, and his Name and Seal, de- 
mands Pa t, and threatens to 
- ſue him, unleſs he would give freſh 
— which A. agrees to ; but 
_ g the Miſtake, refuſed, 
bei bound by Law, yet 
\ Equir ul compel him 309 
tion, if made an ill 
10 40 Equity will n them. 
313 


Chazitable ie ſes, 


Ti in Tail without Jevying 2 
Fine, or ſuffering a Recovery, 
appoint to a Charity, and it 
bind him in Remainder 16 
Whether Exceptions to a Decree of the 
Commiſſioners of Charitable Uſes 
may be heard before -the Maſter of 
the Rolls, by the: Statute 43 Eliz. 
or only before _ Chancellor. 11 F 
Landsof 84 od 
"_— in RE 2 ritable 5 
y Building, — to 450 
. — - — the Truſtees, — mw 


4 IQ TH 


A TABLE of th Dried, 2 


2 of the Veſtry for 1000 l. for 


the Uſe of the Pariſh; make this 
Eſtate a Security for 120 L. per Ann. 
Annuity, and the Pariſhioners would 
ſet aſide this Agreement, as a Breach | 
of their Charity, but their Bill diſ- 
Page 225 

A Will wanting Witneſſes, will not 
operate as an Appointment to a Cha- 


270, 389 


miſſed 


rity N. the 43 Hix. 


church Wardens, 


Church-Wardens having b Ordet of 
Veſtry, laid out ſeveral Sums for 


| Repairs of the Church, and build- 
ing two new Galleries, and having 
at going out of their Offices their 
Accounts taken by Auditors, and 


paſſed and allowed by the Veſt ry, 
and an Order of Veſtry, for making 


a Rate to reimbuſe them, brought a 
Bill againſt the ſucceeding Church- 


Wardens, to enforce the making ſuch 


Rate; but thoſe Church-Wardens | 


being likewiſe removed, after Exa- 


mination of Witneſſes, and Publi- 


cation paſſed, held a good Objection 
at the l and that they had 
no Remedy, but in the Spiritual 


Court, or againſt the Pariſhioners in | 


kamen whe es e them, 42 


| Condition 4 


. annexed to the payment of 
Portions - 227, 348, 511 

Where a Settlement is made void b 
Non-Performance 'of a Condition, | 
yet a ene held 1 


387 
What is a Condition ſubſequent, and 
not precedent | 
A. had iſſue three Sons, B. his eldeſt, 
who died in his Life-time, n 


A 


„ 


| No We W de to ras 


388 | 


de 


A Court of Equity 


a Daughter, and & and D. JA. de- 

viſes Lands to his Wife for Life, 

and after her Death to D. and his 
Heirs, provided that if C. do within 
three Months after the Death of 
the Wife, pay to D. the Sum of 
500 J. then the Lands to remain to 
C and his Heirs; C. died in the Life- 


time of the Wife, the Heirs of C. 


ſhall rake Advantage of this Cottdi- 
tion, and not the right Heirs of the 
Teſtator. Page 486 


2M. having Iſſue three Daughters, H. 


C.and D: deviſes 10001. to B. to be 
paid her at the Age of 21, or Mar- 


-  riage, upon Condition that ſhe mar- 


ried with the Conſent of his Exe- 


cutors, and likewiſe deviſes to her 


ſeveral- Meſſuages, &c. and after 


ſeveral other Legacies, he deviſes 


the Refidue of his Eſtate to the Exe- 
cutors, fox the Benefit of his Chil- 
dren, though B. married a Perſon, 
who "made his Addreſſes to her in 
© his Father's Life- time, which the 


Father knew, and was diſſatisfy d 
at, and had Notice by the Execu- 
tors of the Father 's Will, et there 


being no Limitation over, this won't 
amount to a F orfeiture, being _ 
| i terorem if. 2 


#T + £%2z 
* Ty 
_ 


8 055 
hold Lands, when the Pa 
only an equitable Intereſt 320 


ity will not ſupply the Want of a 
half of a natural 


» in Be 
will nor a? 


Copyholder, N a Forfeiture, 
which is found ſuch at Law, unleſs 
in Caſes where a Compenſation can 
de made W 


 Copyſold. 


Child 


7 N Cox- 
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After Service of a Writ of Execution 


the next Pre 


11 * Daughters b 


1 TD. A B L. 3 22 the principal Mates 


— — — ws. 
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Catal ; 


of a Decree againſt a Corporation, 


being once awarded, they can ne- 
ver. after come and pray to enter 
their Appearance, as they might 
have done on the Diſtringas, — 
iſſues for that very Purpoſe, to 
compel How to. appear ; but the 

_ appearing being paſt, the Proceſs 
mult go on, becauſe the Appear- 
— being only i in Favour of Liber- 
ty, can be of no Service to a Cor- 


8 which cannot be commit- 


. 128 


| Cavenants.". 
Baron and Feme grant a Watercourſe|, 


through the Feme's Lands; with 


Couenants for them, their Heirs 
in Repair, and ſuffer a common Re- 


the Baron and Feme, but a Cove- 
nant which runs with the Land, 


and ſhall bind! the Aſſignees, being 
made * by the ang 39 


Coſts, 


a ſecond Ven- 
oh brought their Bill againſt) the 
endant's. Dau 


Venter, to prove their Father's Will, 


for the Will, Defendants ordered to 
I» 3 


| 


and Aſſigns; to. cleanſe and keep it 


is a Diſtringas, and 
after that, a Sequeſtration, which 


e firſt 


; whereby Lands were deviſed to be | 
-  ſald, to, raiſe: Plaintiffs. Portions ; 
and on a Trial at Bar, and Verdict 


' 
Fs x 
4 
x 


join in a. Sale, but were allowed 
their Coſts, both at Law and in 


Equity Page 93 


| Pauper to have no more Coſts ROY he 


was out of Pocket it; 19 
Where a Truſtee, who readily ſub- 
mits to Account, ſhall pay no Coſts, 
though found in Arrear 254 


Courts and their Jurigvi#ton, 
Vide Equity, 


A Court of Equity can ſet aſide 3 


' 


covery to eſtabliſh the Grant; this 
is not a Perſonal Covenant, as to 


| | 


} 


fraudulent Conveyance, RIAL , 
Trial at Law 
A Will as well as 7 Deed, may be 
ſet aſide in Chancery for F = or 
„ 108 323 
ncery will not petua!l 
Injunction, frag the. ——— 
bad five Verdicts in perk Gin at 


| | ; Law, unleſs there be ſome Ingredi- 


ent in the Cauſe, which gives the 
Court RR as Truſt wud, 
Accident, Gr 2 461 
A Man who has been bo Vears in Poſ- 
ſeſſion of a Watercourſe Way, be 
quieted therein by Decree: and In- 


junction in Equity, though he has 
not eſtabliſh Bis Right at Law, 
530, 531 


In Caſes in which Chancery 
Spiritual Courts have a concurrent 
Juriſdiction, Chancery will not hin- 
der the Spiritual Courts, being firſt 
poſſeſſed of the Caf e, from pct. 


in it. 
The Spiritus Courts can't oblige a 
Guardian to pay Intereſt for the 


Infant's Money in his Hands, tho 
they, will compel him to give Se- 
curity, but CHO will do both, 


$49 

Chancery will grant an Injunction, to 
ſtay the. H Proceedings in 
the — for a Legacy 
given 


and the 


TABLES e 


—  — 


el to tus Wife, becauſe that 
Court can't oblige him to make an 


E Proviſion on * Page 54 | 


Debts. Trevitdh 100 Deuter | 
| NE devifes all his Real and Per- 
ſonal Eſtate for Payment of his 

E 


bis and Legacies, and dies; a 


Creditor obtaits Judgment againſt | 


tlie Executor, and then he and ſome 
 6ther Creditors, he had not ob- 
tained Judgm their Bill, 


and had a res for 
Eſtate, and to be paid their Debts 
in Proportion; the ju Judgment. Cre. 
ditor received ſeveral Dividends; af- 

ter having proved his Deke be before 
| — Maſter, then 
upom Pretence, that he 

bens a . Coane 1 


eference before 
| one 1 Cleths at leaft; our of the | 
Perſonal Eſtate; but the othe Cre. 
ditors having Pie the Bill, and 


contributed to che Charges of the 
Suit, and ſeveral Dividends being 
made, purſpant ty a Decfee, the 
Court would Hot alter it; and held, 
that if an y Preferences were tobe, 
2 Phimtif ought to bring what 
He received into pot, ag that 
' he ought” to rake either abaw, or 
all Equi 1090 
Where a Perſon who las 2 Bill of Sale 
of Goods, for ſecuring 4 Sum of | 
Money, ſhall” be preferred "to a 
udgment Creditor 2285 
Whether à Jud ment · Creditor may 
zs well ſecure himſelf, 1 buyin 
— à Prior e A 
ortgagee may, by taking an Al- 
* of the tt Mortgage, 494 


te of the 


petitioged for a 


A Term in Truſt to raiſe; any e 


not exceeding 1500 f,. for Payment 
of Debts he ſhould” owe dt his 


that 1000 J. and dies indebted to 
ſeveral others, yet the 1000 l. to 
take Place, according to the Ap- 
8 and not to be divided 
ongſt all the Creditors. Page 44 

Obe by Will, deviſes the Surplus; af- 
ter Debts and Legacies paid, to his 
Wife, and makes A. and B. his Exe- 
cutors; the Creditors ebmpound 


ſets, but Aſſers afterwards came in: 
On a Bill by the Wife, for an Ac- 
| re of the Surplus, the'Execu- 
d have let in the Creditors 


„ Debts, which would 
| 2 800 lus to little; 


but the pn would not ſet afide 
this 3 the Creditors 2 


"EIA 


, apd pars as to a Care 27 
370, 377 * 5 
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La. a 248% 
frag " 
eker; pre 1150 to a Judgment at 
againſt him, being prior in 


FR „Fu Of: 79 


| Decree to ſet lde « Desd i0 1636. 
whereby a Deed in 1684 tobk Place, 
being ſigned and enrolled, and af. 
ter that, the Lands 1n the laſt Deed 
being deviſed ti bè ſdld for Payment 


and a Bill brought to 


of 1 
ve tllem ſold accordingiy, and to 
ve the Benefit of che fir "Decree, 
| = —_— that 


Fen and 
Defendants at Liberty,” to 


„ee it over 134 
* Decree 


Death, and after; borrows 1000 J. 
afterwards appoints Truſtees to pay 


for lels than their full Debts, from 
an Apprehenfion there Was Rot A- 


rpoſe | 
1. dul 


icaty again} ati Kxe- | 
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7 TABLE of the Principal Toon 


Decree equal to a Judgment at Law 
Page 179 

What ſhall be ſaid to be an Error, ap- 
-pearing In 8 n of the Decree, 


260 


Deeds and Writings 


One who lends Mon 
which he is adviſed by a Lawyer 
to be a good one, yet if it proves | 
otherwiſe, and he had Notice that 
another made Title to it, he muſt 
deliver up all t the Writings relating 

to it, but not the Mortgage Deed, 
for there may be Covenants in that 
for Payment of the Money 548 
When a Bill is exhibited for a general 

. . Diſcovery of Deeds, not neceſſary 

for the Plaintiff to annex the uſual | 

Affidavit, that he has them not in 

his Cuſtody 1 536 


Deſcent and Purchale. 


A Feme purchaſes a Church Leaſe to 
her and her Heirs, for three Lives 
and dies, leaving an Infant Daugh- 
ter, two of the Lives die, the In- 
fant s Guardian renews the Leaſe ; ; 
this is a new Acquiſition, and ſhall 
go o to the Heirs of the Part of the 

-»+Father. : -; 319 

Where a Deviſee, who is Heir at 
Law, ſhall take by Purchaſe, and 
not by n. 2322 


Deulle. 


Deviſe of Lands to 4. for Life, Re- 
mainder to ſuch Child or Children 
as ſhould be living at his Death, 
and to their Heirs, 4. paying 40 |, 

. to B. this is a Charge not only on 


3 


J 
0 
on a Security, 


| 


ö 


| 


A's Eſtate for Life, but alſo on the 
Remainder Plage 27 
One deviſes all his Goods, Chattels 
and Eſtate whatſoever, on Condi- 
tion to pay his Debts and Legacies, 
theſe Words paſs his Real Eſtate, 
he having by Will deviſed a conli- 


derable Legacy to his eldeſt Son, 


and other Legacies, and the Sur- 
2 of his Eſtate, after his Wifes 
eath, to be equally divided be- 


tween his four Children 37 
If Lands are deviſed to one generally, 
he takes but an Eſtate for Lafe, un- 
leſs it appear plainly, the Teſtator 
intended him a greater, or that he 
is like to be a Loſer, or his Perſon 
chargeable 68 
A. . in Fee, deviſes Black Acre 
to B. for Life, and deviſes to C. all 
his Lands, not before deviſed, to 
be ſold for Payment of Debts, by 
this Ae of all his Lands, my 
the Reverſion of Black Acre paſſes 
to C 802 
A. deviſes 50 L to his Heir at Law, 
and gives his Wife all the reſt and 
Reſidue of his Real and Perſonal 
Eſtate, and makes her Executrix, 
theſe Words paſs a Fee to the * 
204 
Lands articled for, £3 by a Deviſe 
of all a Man's Lands, eſpecially if 
the Teſtator had no other Lands 


320 
Deviſe of Lands to 4. and the Heirs 
Male of his Body; A4. dies in the 


Life-time of the Teſtator, 2 


Iſſue, the Deviſe is void, and 25 
Idue can't take 
A. deviſes Lands ane 


in Truſt, to convey to B. for 
Lig: Remainder to his firſt, & . 
Sons, for their Lives ſucceſlively, 
and ſo to their Iſſue Male for their 
Lives only, though this be a vain 
Attempt to erbate a Perpetuity, E 


i T A BL E of- the. \ "principal Matters. 


"the Truſtees ſhall make as Terid a 
Settlement, as may be, making all | 


the Perſons in Being, but Tenants | [ 
for Life, but the Limitation to the | 
Son unborn, muſt be in Tail, Page 


455 


A. deviſes to her Niece in this Manner, 
e Ererurrix of 


ds Goods, Lands and Chaitels, 
ies, not having any Leaſehold 


| inge yet her Lands of Inheri- 
tance {pul not by theſe Words 47! 


Deviſe for Payment of Debts. 


Deviſe of the Rents and Profits of | 
Lands, till his Son attain 21, to- 


Wards Payment of Debts, and if 
my Son de before 21, my Debts 
being paid, then to 4, The, 
before 21, yet the Rents and Profits 
not only till he would have at- 
tained 21, but alſo beyond, *till | 
the Debts be paid, ſhall ee 
for that Purpoſe: . - 2 1357 
4 deviſes in theſe Words. 
I will and deviſe, that all my Debr: 
and Legacies and Funerals, ſball be 
"B88 and ſatisfied in the fel Place; 
| theſe Words amount to a Charge on 
the Real Eſtate, if the Perſonal is 
mot ſufficient for that Purpoſe 430 
A Man by Will, recites his Debts, and 
1 8 ects his Real Eſtate for the 
nt 3 though he is mi- 
ſtaken in ſome of the Sums recited, 
t all his Debts ſhall be paid 10 
wi the Teſtator makes a 
Proviſion out of his Real 


= 1 of his Debts, the per- 


te ſhall not be liable to 


= 451 
abs nal the: | 
aughters, he ſettles s-0n him- 
felt ker Life, Remainder for 21 


5 for railing 3000 ng 


n dies 


icular | 
te, for | 


ters Portions, 2000 J. Wheredf tc w-- 
be paid the Eldeſt ; Remainder to 
the Son in Tail; Wr to 


himſelf in Fee; the Son dies with- 


out Iſſue, and after, the Father de- 
viſes the Land to his four Daugh- 
ters equally, yet held, that the El- 
deſt ſhould have 1000 l. more than 
any of the reſt Page 5 
A. deviſed a Term for Years to his 
Wife for Life, and after her Death, 
to the Child ſhe was then enfient 
with; but if ſuch Child died be- 
fore 21, then he deviſes one Third 
Part of the faid Term to his Wife, 
whom he made Executrix ; the 
Wife not being enſiant at the Time 
of the Deyiſe, held firſt, That the 
Deyiſe to her was good, though 
| bud Mr ig never happened. 
, That k ſhe ſhould have the 
fond, Surplus of the Perſonal 
_ Eftate, and not to go in a Courſe of 
Adminiſtration 316 
A. deviſes Lands in Truſt, after Debts 
id, to coprey the Premiſſes to the 
| Heirs Male of the Body of B. the 
Teſtator's Great Grandfäther, C. is 
the Heir Male of the Body of B. 
but not Heir, General, there being 
y Vet 7's of an. elder Brother, 
© who is Heir General; Whether the 
- Truſtees are to convey to C as C. 
would be well. intitled to take as 
Heir Male by Deſcent, fo he is ſuf- 
54 1 deſcribed. to take 'by 1 
1 
By a Deviſe to Children! * Grad. 
children, none can take but thoſe 
who are in ae at the Time of the 
making of the Will, "unleſs there 
are future Words, which Thew the 
+ Teftator's latent ” 7 — 
One deviſes to his Wife for Life 
- mainder to his 3 who 
was Heir at Law, for Life; 20 
mainder to his own Heirs Male; 


70 | Nephew, 


by 


COD 


0 dans OY 6 


. . ti. Py I 


4A TABLE of the 


principal Matters. 
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— 


Nephew, although he be next Heir 
Male, can't take by Virtue of this 
laſt Limitation, not having both 
Parts of the Deſcription verified in 
him Tage 589 
Deviſe of the Perſonal Effate. 
A, deviſes to his Wife 1200 J. and 
gives her all the Goods, Chattels, 
Plate, Jewels, Houſhold-ſtuff, and 
Stock belonging to his Houſe at N. 
400 J. which the Teſtator had in 
Ready Money in the Houſe, will 
Not pals 3 8 
One ſettles a Houſe on his Daughter 
for Life, with Remainders over, 
and then by Will deviſes the Goods 
and Furniture of the Houſe, to ſuch 
Perſons as were to have the Houſe 
after his Death; by the Settlement, 
the Goods and Furniture ſhall go. 
according to the Deviſe, and ſhall 
not be under the Power of the firſt 
Taker to diſpoſe of, nor ſubje& to 


her or her Husband's Debts 26 


A. deviſes to his Nephew 5 J. per Ann. 
(without ſaying to his Executors or 
Adminiſtrators) to be paid him du- 
ring his the Teſtator's Wife's Life, 
whom he made Executrix, on Con- 
dition, that he demeaned, himſelf 
civilly to her; by his Death, the 

5 l. per Ann, is determined 173 
By a Deviſe of all Rings and Houſhold 
Goods, Plate uſed in the Houſe, 
does not paſs 207 
A Devile of the Furniture and Pictures 
at the Houſes, A4. B. and C. paſſes 
not Plate, which the Teſtator con- 
ſtantly uſed, and removed with 
him, when he went from one Houſe 


to another 291 


nnn... 


Executory Deviſe. Vide Remainder, 


A Deviſe of a Term to 4, his Heirs, 
Executors and Aſſigns for ever, but 


| if he die before 21 without Iſſue, 


Remainder over ; this Remainder is 
Page 15, 96 


One deviſes all his Lands, after the 


Death of his Executors to A. and 
his Heirs for ever, but if he die, 
leaving no Son, then to B. this is a 
good executory Deviſe to B. if A. 
dies without Iſſue, becauſe the Con- 
tingency muſt happen within the 
| Compals of a Life "gy 
Limitation of a Fee upon a Fee on a 
Contingency to happen within a 
reaſonable Compaſs of Time, no 
Perpetuity ß EY 92 


The Servants of a Grazier, driving of 
a Flock of ede London, are in- 
couraged by an Innkeeper, to put 
the Sheep into Paſture Grounds be- 
longing to the Inn; the Landlord 

ot the Sheep, conſents they ſhall 

ay there one Night, and then di- 
ſtrains them for Rent ; Grazier re- 
lieved againſt this Diſtreſs | 

There being 20 Years of a Rent-charge 
in Arrear, the Cattle of a Neigh- 
bour came on the Lands, out of 
which it iſſued, and were diſtrained, 

but Equity relieved 8 
Diſtribution, 
A Perſon dies inteſtate, 1 ® an 


Child, the whole Perſonal Effate 
Statute 
21 


0 


. belongs to him,” within the 
E 155 


© 71 B LE 7 the provi 2 £ 


— 


The Son of a dead Uncle not intitled 


to a Diſtribution with a living Un- 
cle Page 28 


4 has three Brothers, one dies, leav- 


ing two Children, another three, 
and the third — then 4. dies in- 
teſtate; the Diſtribution — 
per Capita, and not per Stirpes, 
Eb of Kin in equal Ner- 


A. deviſes to B. and C. his Wife's 


Children, (as he called them, not 


owning them to be his) 10 5. apiece, 
and no more, and gave the n 


that he owned conſiderable Lega- 
cies: B. and C. ſhall come in for | 


Share of the undiſpoſed Surplus, 
for the Words of Excluſion muſt be 
taken ſtrictly tn 69 

A Man deviſes his Perſonal Eſtate to 
the Uſe on his * 1 _— 
ſpeci in particular, it 

__ ry ed ——— to the Sta- 
| => of Diſtributions "_ 

. The Grandmother is intitled to a 

* tribution of the Grandchild's Per- 


ſonal Eſtate, in Excluſion of the 
527 


Uncles and Aunts 
The Degrees of Proximity inthe Con- 


ſtruction of the Statute of Diſtribu- |- 
tions; the Degrees of Proximity are 


to be computed according to the 


Civil Law, F 55 
1 ee 393 


Law 


x: 


| Donatia Couſa Montis, what it is, 269 | 
Cauſe Mor- 


The Nature of a Donatio 
tit, in what it differs from a Will, 


the Evidence to prove it muſt be 
300 [ 9 


fl 


DS 


1 


"i 


| 


A Dowreſs ſhall not have the Aſſi- 
ſtance of a Court of Equity, to ſet 
aſide a Term for Tears againſt 

2 Purchaſor, _ of a Jointreſs; 
but againſt an Heir at Law, a 


: Dowreſs has been oY in Page "4 


$ 


97 


Deviſe af 1 pat a Man's Wife, 


who was intitled to Dower, with 


out ſaying in Recompence or Satis- 


faction of her Dower, held to be a 
voluntary Gift, and no = _ 
Dower 


Where Equity w will remove a  Catisf/ d 
Mortgage again the Heir, in Fa- 
vour of a 2 , 133 : 


d 
| A — gal ſhall _ the Truſt % 4 


tisfy d Term removed againſt the 
Heir at Law' 241 
A Man before his Marriage, veſts the 


legal Eſtate in Truſtees, in Truſt 


for him and his Heirs, will 
not aſſiſt the Wife in ng 
her r 2 


Equality, 


r a Man ps his Wife Power to 
divide his Eſtate 1 4 his three 
Suan ſne muſt do 


do it equally 
'256 


5 Equity. 


| over till ſatis- 


q 
[ 
4 
1 
1 
4 
b 
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Whether Equity can give Relief on 


. au | | 
A Matter examinable, and already 


N ' #35435} ©2299 
* will permit a Deviſee of 


ſuggeſting that the Bonds were 
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Equity will 'not relieve againſt | the 
Terms of an Agreement, though 
it may ſeem in Nature of a Penalty 

| IS fad Page 102 


the Statute againſt fraudulent Devi- 
ſes, being Introduction of a — 
198 


determined at Law, yet Equity 
may give Relief in it 233 
Equity has Power over Truſt Money, 
and may therefore decree it a Wife 


for Alimonỹʒxx 


nds, upon Condition to pay ſe- 
veral Sums of Money at a ſtated 
Jime, to cut down Timber for 
that Purpoſe, during the Life of a 

1 Jointreſs: : . acht l 13 
One covenants on Marriage Articles to 
pay 10000 l. within ſix Months after 
his Death, and after growing old 


and infirm, Covenantee would have 


obliged him to have given Security, 
but the Court held, that they would 
not alter this Agreement of the Par- 
ties, or make it better than they 
themſelves had, and though Exe- 
cutors might be obliged to give bet- 
ter Security for Legacies, payable 
in Futuro, that is, becauſe they are 
in Nature of Truſtees, and there is 
no Agreement one Way or another 


a | Mal | 89 | 
Plaintiff had ſeduced his Wife's Sifter, 


and had ſeveral Children by her, 
and gave her ſome Bonds for 525 
ment of Money, as a Proviſion for 
her, and her Children ; and theſe 
Bonds being ſued, he brought a Bill, 


TS a | tion, but was diſmiſſed with 8000 


Where one recovered in 1 


Coſts, having no ſort of Equity 
| Page 114 
a rover a- 
gainſt a Servant of the African 
Company, Equity would not re- 
lieve, becauſe Plaintiff in Equity, 
might at Law have defended him- 
ſelf, but decreed, that the Com- 
pany ſhould — 4 the Servant, 
and that the Plaintiff at Law (one 
of the Defendants in Equity) might 
proſecute the Decree in the Servant's 
Nate air won hog ee gar 
Equity will not decree Meſne Profits, 
unleſs in Caſe of an Infant, or ſome 
- other particular Circumſtances 252 
Equity will not relieve againſt ſuch 
Securities, as the Party voluntaril 
enters into, though it will init 
the Penalty 2866 
Equity will relieve againſt one who 
agreed to enter into Bond as Surety, 
though Hegg he was not 
bound by Law * ' 12770 25 
In Equity, Money is ſometimes con- 
ſidered as Land, and Lands as Mo- 
ney _. geoVid.543 
A Court of Equity will not only grant 
an Injunction to ſtay Tenant for 
Life, without Impeachment of 
Waſte, from defacing the Manſion- 
Houſe, but will ikewiſe oblige him 
to put it in the ſame Plight- 454 
Equity, in ſome Caſes, will quiet 
Men in their Poſſeſſions, though 
they have not eſtabliſhed their 
—_—_ | 331 


-  Effate. 
Lands are deviſed to Truſtees to ſell, 
and out of the Money ariſing by 


the Sale, among other Sums, to 
pay to his Heir at Law 1ool. and 


given for no valuable Conſidera- 


3 | 


no Diſpoſition is made by the Te- 


ſta 


* Py 
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principal Matters. 


ſtator of the Surplus of his Eſtate, 
the Land ſhall not be turned into 
n nor more ſold 
than is ry to the Lega- 
. cies, and the Heir ſhall 1 
Surplus Page 162. Vid. 541 
Mort gage, when to be conſidered as 
Keal, when as Perſonal Eſtate 265 
Real Eſtate made liable to a Legacy, 
the Perſonal not proving ſufficient 


288, 44% | 


Perſonal e e applied in 
a LEST 


A. makes B. his Executor, and devi- 

ſes to him 201, and his Real Eſtate 
to F. M upon Condition that he 
pay his Debts and Legacies; in this 


Caſe, the Perſonal Eſtate ſhall be 


applied in Eaſe of the Real, in diſ- 
— the Debts and Legacies 


8 >. | 4 
Heres fadlus of the whole Eſtate, 
ſhall have the Benefit of the Perſo- 
nal Eſtate, but a Deviſee of parti- 
cular Lands ſhall not 3. Vid. 477 
One deviſes his Real Eſtate for the 


Payment of his Debts, and the 


Overplus he gives to his Siſters, 
and deviſes his Perſonal Eſtate to his 
Wife, whom he makes Executrix; 

| the Wife ſhall have the Perſonal 
Eſtate exempt from Debts 101, 457 


Evinence, Witneſs, and Pzoof. | | 
One Witneſs againſt the Defendant's || 


Anſwer, not lufficient to ground a 
Decree on + Ri yas nomnos £19 | 
Exemplification of Part of a Patent not 
ſuffered to be read in Evidence 59 
One having, Order to prove a Deed 
viva voce, atthe Hearing not allow- 
ed to, prove the Witneſſes Hands, 


| they being dead, but had Leave to 
examine in the Office to prove the 
Deed, though Publication was paſs d 

| 2 f 1A. 13 Pa 64 
Counter- part of a Settlement, admit- 
ted ſufficient Evidence of the Set- 
tlement, and a Conveyance decreed 
_ purſuant e 16 
| Depolitions taken in a Cauſe wherein 


| only, Tenant for Life, Remainder 
to the- Song ean't.. be read againſt 
the Son ee 


| Lords, which were not made Uſe 
of in Chancery 1 8 28 
The Anſwer of a ſuperannuated Per- 


one of full Age, ſecus of an Infant 

who is to have a Day to ſhew 
Cauſe 229 
Parol Evidence admitted to aſcertai 


ſhould take a Legacy. -+- - 229 
A Witneſs incompetent being intereſt- 
ed, may, on Aa Releaſe given him, 
whereby he becomes diſintereſted, 
be examined again; ſo a Witneſs at 
the Hearing, rejected to be read 
becauſe intereſted, yet on a Releaſe 


Account, and allowed good on Ex- 

ceptions to a Maſter's Report 234 
A Plaintiff in a Cauſe, can't be made 
2 Witneſs, but'a Defendant may, 
becauſe he is forced into the Cauſe 
|  Executoz and Adminifirato). | 
Six hundred Pounds allowed for Fu- 

nerals, in Reſpect of the Teſtator's 

Quality, and being buried 1n his 
| own Country 27 
| "8 A 


* 


Tennant in Tail, or the Father, is 
No. Froofs to be read in the Houſe af 


ſon, put in by Guardian, ſhall be 
read againſt him, as an Anſwer of 


the Perſon, the Teſtator intended 


given, was examined again on the 


* 
— 


-- — at ne 
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| An ih Executri having Money in the 
Hands of F. & to a'Share, whereof 
ſuhe was intitled in her own Right, 
intruſts J. S. to put it out at Inte- 
reſt for her, which he does, and 
the Security proves defective, the 
mall not anſwer the Loſs to the 
other Legatecs or Sharers Page 49 
Execorors who all join in a Sale, ſhall 
be all charged, though! one only re- 
ceives the Money, ſecus of Truſtees 
173 
Where an Executor may retain 179 
= Vide Retainer 
After a Bill and Anſwer put 1n, the 
Exccutor voluntarily paid a Bond 
Debt, and allowed on the Account, 
| becauſe he might by confeſling 
Judgment, have 3 him, and 
no Difference in Reaſon where paid 
Vithout ſuch confeſſi 
A Legacy given a Child by a Stran- 
ger, at the Child's Death, veſts in 
the Father by the Statute of Diſtri- 
butions, although he took not out 


Admiriſtration to ſuch Child 260 b 


An Executor or Overſeer, ' who has 
Power by the Will to act in every | 
Thing — the Advantage of an In- 
faut, may lay out Part of the Per- 
ſonal w in the Purcliaſe of 
Lands, in the Infant's Name; but 
if he lends the Money on 2 bad 
Security, he muſt anſwer it out of | 
his own Pocket 273 
An Executor or Adminiſtrator paying 
Coin Aﬀets in ſatisfying Sim- 
ntract Debts, can have no Re- 

1 in Equity againſt a Bond Debt, 
although they had: no Notice of it 


An Executor, who duly Amit 
_ the Aﬀets, ſhall not be preju 
207 an Accident wich happens af- 


N 


188 


diced | 


540 2 


Where Hague 6540 be but 4 
11 ern 4 | 


A. „ by Will ges ſeveral . to 
his Relations, amounting to near the 
Value of his Eſtate, and makes B. 
and C. his Executors, - and gives 
them 20 J. and intreats them to take 
the Trouble of getting in his Eſtate: 
Teſtator lives 10 Years after, and 
acquires an additional Eſtate, de- 
creed the ſurviving Executor, but 
an Executor in Truſt, and that the 
new acquired Eſtate ſhould go to 
the Legatees in Proportion Page 12 
Lands deviſed to be ſold for the Pay- 
ment of Debts, and that the Surplus 
ſhould be deemed Part of the _ 
ſtator's Perſonal Eſtate, and go t 
his Executors, and gives his Bie. 
cutors 100 J. apiece as a Legacy; 
the Surplus decreed a Truſt in the 
8 and ſubject to Diſtribu- 
| for the Direction concerning 
the the Surphas, was only to exclude 
the Heir, not to give it to the Exe- 
eutors in their own Right 81, 92 
A Husband deviſes his Library of 
Books to A. _ 10 Books, ſuch 
as his Wife ſnould chooſe, and made 
her Executrix; this Exception of 
the 10 Books, held not ſuch a De- 
viſe to the Wife, as ſhould exclude 
her from the Surplus £4 91-7230 
A. made B. and C. Executors, and de- 
. ſeveral Legacies to B. but made 
Diſpoſition o NTT Surplus of 
hi Perional Eſtate ; the Executors 
_ ſhall come in equally for their Share 
of the Surplus, notwithſtanding the 
| cies deviſed to one of them; 
but if a Bill had been exhibited by 
the next of Kin, Q. whether they 
ſhould not bott be conſidered as 
Truſtees, © 5 to de Surplus 323 
Nu. 566 


3 Exem · 


"ue ee 
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Exemplification. 


Exomplification of Part ah a Patent, 
not ſuffered to be read in Evidence, 

notwithſtanding the Statutes of 3 
and 4 of Edi. VI. and 13 Eli. 


where the other Side have no Time| + 


to conſult the Patent Roll, and ſo 


may be ſurprized by an imperfect 
He 1 


K Exem Fa e | 


 Expolition of Wozds. 


An Agreement to make a Leaſe with 
 niſual Covenants, ſhall be intended 


uſual all over England, and not- 


thoſe in that particular __ 
where the Lands lie 


A. deviſes to B. and d bis Wike's Chi - 
dren, as he called them, not own-| the Court 


ing them to = his, 10 4. apiece, 
and no more, and 
that he owned erable Legacies, 
ZB. and C, ſhall come in for a Share 
of the undiſpoſed Surplus, for the 
Words of Excluſion muſt be —— 
eat 
Words of Recommendation and Date 
are in a Wn expounded a Deviſe 
202 
A Limitation to one and his Iſſue Pro- 
— creatis, takes in thoſe born after; to 
'one and his Iſſue 


| tends to thoſe born before 491 


| Extent. 


By an n Extent in aid, taken out "IR 
Simple - Contract Creditor againſt 
himſelf, and the Debt found, he 
preferred himſelf to Bond Creditors, 


1 had ne Judgment againſt | | 


ga ve the Children 


proc reandis, ex- 


5 9 A * EI IE) Ges 5p 


| - the Executor, the Executor not re- 


leaſable in Equity. Sed. 47 
An Extent mY A taken 605 by the 
King's Receiver, againſt his own 

Beile, againſt whom a Commil- 
fion of Bankruptcy was before a- 
warded, and the Aflignees under the 
Commiſlion of Bankruptcy, brought 
their Bill in Chancery to ſer aſide the 
Extent in Aid, and after 15 Years 
Pendency of the Suit, at the Hearing 
the Bill was diſmiſſed, for that the 
Court of Chancer had no Juriſdi- 
ction in Caſes of this Nature, which 
were only proper for the Exche- 
quer, being the Court of the King's 
Kevenue, and from which the Ex- 
2 in Aid iſſued, and therefore 

70 examinable there, and if ſet 
aſide here, yet the Exchequer might 
carry on the Proceſs, till the Debt 
cleared, 2 to the Courſe of 
1 1 15 


| Excnguihent v4 


4. an his Mane age ws; a Bond of 
6001. with a Warrant of Attorney, 
to confeſs Judgment thereon, de- 
feazanced on Payment of 300 l. to 
his Wife, if ſhe ſurvived; after- 
| youu ſhe joined with him i in a Con- 
by Fine of his Real Eſtate ; 
he d that iſhed her Right 
or any Lien created — us Judg- 
ment on the * Eau 333 


Fine and Nonclaim. 


"] NE i obtained and 
„ Parts of it to 
ae it correſ throughout, 2 
Crime in 8 who did it, 
but no Cauſe for ſetting aſide the 


Fine, 
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Fine, or for a Reconveyance of the 
"Eſtate in Equity, and the Exam ina- 
tion proper only in the Court where 
the Fine was levied Page 150 


- Foxfeiture. 


Deviſee for Life, Remainder over, 
commits a Forfeiture by levying a 
Pine, and making a Mortgage, for 
which, on Eje&ment, the Remain- 
der-Man recovered, yet the Mort- 
gagce having no Notice of the Will, 
had a Decree to hold, during the 
Life of the Mortgagor, and the ra- 
ther, for that the Mortgagor had 
made an Affidavit, that there was no 


Will, and that he was Heir at Law | 


| 108 

Husband and Wife by Marriage Set- 

tlement, are made Tenants for Life, 
| Remainder to their firſt and other 
Sons of the Marriage ſucceſſively 
in Tail Male; after the Birth of 
their eldeſt Son, and ſeven other 
Children, they by Leaſe and Re- 
leaſe and Fine, mortgage the Lands; 
this is a Forfeiture, and the Mort- 
gagor muſt loſe his Money 590 

Forfeiture by a Copyhold. Vide 
pyhold. 


Fozeign Parts. 


An Agreement made at Paris, on the 
Marriage of two French People, 
touching the Wife's Fortune, de- 
creed here to be executed accord- 
ingly 10 5 207 
A Native of Holland, poſſeſſed of a 

Perſonal Eſtate, both there and in 
England, and making his Will in 
Holland, how it muſt be conſtrued, 
ſo as to take Effect, notwithſtand- 
ing the Difference between the 


Fraud. 


A. being to procure 1000 J. for B. bor- 
rows it, aud pays B. only 300 ll. and 
takes other 300 J. himſelf, and the 
remaining 400 J. in Goods which 
prove worth little or nothing; and 
for ſecuring the whole 1000 l. Both 
— a Recognizance, yet that being 

ſued againſt B. he brought his Bill, 
and had a perpetual Injunction a- 
gainſt the Recognizance, on Pay- 
ment of 300 l. only, and Intereſt, 
by Reaſon of ſome Circumſtances of 

raud in 4. Page 80 

A Will as well as a Deed, may be ſet 

aſide in Chancery, for Fraud or 

Circumvention 12 

One being poor, drawn in to ſell an 

Eſtate at a great Undervalue; yet 
if no Fraud, cannot be relieved 
io . 2006 

a Fine be obtained by Fraud from a 

Feme Covert under Age who dies, 

and her Heir buys in a Prior Mort- 

Rage, and then levies a Fine, and 

ve Years paſs, and thoſe who claim 
under the Fine, bring a Bill to re- 
deem, Equity will not aſſiſt them 
claiming under fuch fraudulent Ti- 
tle, and alſo by Reaſon of the Fine 

and Nonclaim 216 


If 


A Copyholder by his Will, intending 


to give the greateſt Part of his 
Eſtate to his Godſon, and the other 
Part to his Wife ; the Wife per- 
ſwades him to nominate her to the 
whole, and that ſhe would give the 
Godſon the Part deſigned him, de- 
creed againſt the Wife, notwith- 
ſtanding the Statute of Frauds, Oc. 


A Son and Heir apparent, perſuades 
his Father not to make a Will, 


Laus of each Country 577 | 


which he intended to have made, 
3 . and 
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principal Matters. 


and which was to contain Proviſions 


for his younger Children, promi- 


, decreed ſuch Proviſion Page 4 
Tenant in Tail is prevented by: the 

Iſſue in Tail from ſuffering a Reco- 
very, in Order to provide for his 
younger Children, by his promiſing 


to do for them himſelf; Equity 
decreed againſt him 5 5 | 


If a Conveyance be fraudulent as to 
_ Creditors, Equity can ſet it aſide, 


without ſending it to be try'd at | +4) 

| ject only to ſo much; thoſe who 
derive under this Settlement, ſhall 
without being 


14, 15 


Law e | 
A. Tenant in Tail, Remainder to B. | 


in Tail, A not knowing of the In- 
tail, makes a Settlement on his 
Wife for Life, for her Jointure, 
which B. who knew of the Intail 
engroſſes, and after the Death of 4. 
recovered on Eje&ment againſt his 
Widow; but in Chancery relieved, 
and perpetual Injunction granted for 


this Fraud in B. in concealing the | 
Intail, which if it had been diſclo- | 


ſed, the Settlement might have been 
made good © 35 
Fraud, in obtaining a Feme Covert, 
to enter into Articles, for ſupply- 
ing the Surrender of Copyhold 
Lands not carried into Execution 
| £ e eee £1496 
A. brings an Action againſt B. for ly- 
ing with his Wife, after which B. 
2 his Eſtate to Truſtees in 
. Truſt to pay the ſeveral Debts men- 
tioned in a Schedule, and ſuch o- 
ther Debts as he ſhould name with- 
in 10 Days, then A. recovers 50co 1. 
Damage, and brings a Bill to ſet 
aſide this Deed as fraudulent, and 
made to defeat him of his Recovery, 
but held not to be fraudulent, the 
Plaintiff being no Creditor at ma- 
king of the „and his Debt 


| recovered afterwards founded in y 


i 


— — 


tious to prefer; but for the Sur- 
plus, the Plaintiff may come in 
| 105 
Lands in Mortgage, rufining through 
three Deans and the Perſon 8 
titled. to redeem not knowing how 
much was due for the Intereſt, is 
informed by the Heir of the Mort- 
gagee, that it was conſiderably leſs 
than really it was, whereupon he 
ſettles it upon his Marriage, as ſub- 


redee e 
| obliged to pay the Sum concealed 
tor-the Frans (lt © bar 
What ſhall be a fraudulent and volun- 
| tary Conveyance as to Creditors 
75 


| 2 
Where a Bond ſhall be deemed volun- 


tary and fraudulent as to Creditors 


Hen #140. op; 
pointed . , 106 


po e 
A Guardian during the Infant's Mino- 
_ _ rity, may without the Direction of 
me 


rt of Equity, pay off a Mort- 


gage, and the Intereſt of any other 
real Incumbrance . 137 
A Guardian ſuffered a Dowreſs to re- 
cover at Law, by not ſetting up a 
Term, which was created for pro- 
tecting a Purchaſor, and the Infant 
was relie vet r 
Father, Guardian by Nature of his 


Naleſino, but the others were real 
| ni- | Creditors, which it was conſcien- 
ſing to do for them himfelf; Equity | 


85 | 370, 377. 320 
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Heir. 
Iſue in Tail. 


"Enant in Tail is prevented by 


the Iſſue in Tail, from ſuffer- | 


ing a Recovery, in Order to pro- 

vide for younger Children, by his 

romiſing to do for them himſelf, 
re, will N to do it, 
after his Father's Page 5 

A Decree againſt Tenant who ha 

greed to Tell his Eftate, he” ſtands 
out all Proceſs of Contempt for not 
obeying it, yet his Iſſue not bound 


by it . 78 


Þefr and Anceſtoz, 


Where one ſhall take by the Name of 
Heir, though not Heir General 
54. Vid. Deviſe. 

Where Portions ſhall ſink in the Inheri- 
tance for the Benefit of the Heir at 
Law . 140, 195, 290 
What ſhall be a neceflary Implication 
to difinherit an Heir at Law 381 


An Heir at Law can't be diſinherited, 
but by a ſtrong and — Im- 


plication 
Heres Faflus of the whole Eſtate, wall 
have the Benefit of the Perſonal 


Eſtate, in diſcharging Incumbran- 


Where a Perſon died inteſtate 4 


| Hotchpot. Vide Lonvon 1 Plus. 


_ 2 
Surplus of his Perſonal a 
Daughter advanced by —— in 
Marriage, need not bring in the 
Portion into Hotchpot, to entitle 
her to a diſtributive Share 170. 

Page. Vid. 184 
1 into Hotchpot according to 
| uſtom of London 269. Vid. 
London. 


Infant. 

N Infant ſhall have no Day given 

him, to ſhew Cauſe againſt a 
Decree, where the Lands are devi- 
ſed to Truſtees to be ſold 185 
The Manner in which Infant Truſtees 
are to convey the Eſtates devolved 
on them, purſuant to the Act of 

Parliment + 284 
An Infant Male may make a Will of 
his Perſonal Eſtate at 14, a Female 
at 12 316 
Any Perſon may as Prochein amy, ex- 
ibi a Bill in the Name of an In- 
fant, but can't in the Name of a 
Feme Covert, without her Conſent 


ces; but a Deviſee of particular 376 
Lands ſhall not 3 | An Infant, who ſix Years af- 
Heir of the Mortgagor ſhall have the] ter he comes of Age, is as much 
Perſonal Eſtate applied in the firſt] barred by the Statute of Limita- 
Place, to pay the Mortgage tion, from bringing a Bill for an 
Money, though no Covenant in the! Account of Protits, as he is from 
Mortgage Deed for Payment of it, | an Action of Account at Common 
though the Perſonal te is devi- L Ü C | 1, fers 
ſed away by the Mortgagor to his 
| an auſe * yy a 61 Injun- 


3 


es 


bed 


Injunfton. 


Perpetual Injunction not to be granted, 
though the Party has had five Ver- 
dias in Ejetment - 261 

An Injunction granted to ſtay Tenant 
for Life, without Impeachment of 

Waſte, from defacing the Manſion 
Houſe A 454 


Inſurance. - 
A 8 of Inſurance being made an 


ill Uſe of, the Court decreed it to 
be deliveredup 20 


Intereſt of Boney. 


A. mortgages to B. and after to C. then | 


B. enters, and after ſuffers the 
Mortgagor to receive the Profits for 
ſeveral Years, without 8 In- 
tereſt, this Intereſt ſhall not be 
charged on the Lands to keep out C. 


| 30 

Mortgagee enters, and the Profits are 
ns f ufficient to anſwer the Intereſt, 
yet the Arrears ſhall not carry Inte- 


reſt, but the Coſt and Charges muſt 


116 


A Bond made in England, and ſent 


over to the Obligee in Ireland, the | 


Money to be paid there, held it 
mould carry Irie Intereſt. 128 


Interrogatozies. 


A new Set of Interrogatories allowed | 
to be ſettled before a Maſter, the | 
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' Joint-tenants, and Tenants in 


One Joint-tenant makes a Deed of Gift, 
of his Moiety to his Wife, as a Pro- 

| viſion for her, and with Intent to 
/ ſever the Jointure, yet being made 
to the Wife, herſelf, and fo void in 
Law, and without Conſideration, 
Equity can't relieve _ 124 
One aſſigns a Term to Truſtees: in 
Truſt, to permit himſelf to receive 
the Profits, during his Life, and 
after his Death in 'Truſt, to permit 
his two Daughters B. and G their 
Executors and Adminiſtrators, to 
receive the Profits during the Reſi- 
due of the Term, equally to be 
divided between them, they paying 
ſo much within two Years to his 
| other two Daughters: B. dies, C. 
mortgages to D. held that B. and C. 
were Tenants in Common, and nòt 
Joint Tenants by the Intention of 
the Father, which was to make 
diſtin& Proviſions for them 163 
One deviſes Lands to Truſtees and 
their Heirs in Truſt, that the Pro- 
fits ſhall be equally divided be- 
tween E. the Wite, and M. the 
Daughter and Heir of the Teſtator, 
during the natural Life of the ſaid 
E. and after her Death, I pive and 
deviſe the Lands to my Taid Tru es, 
and their Heirs, to the Uſe of tbe 
ſaid M. and the Heirs of ber Body, 
with ſeveral Remainders ouer, and 
dies. Fn 1 N 285 and 
E. is ſtill living. By the Opinion 
of all the Juſtices of C B. E and 


| A. were but Tenants in Common, 


and E. ſhall have a Moiety of the 
Profits, during her Life, and 'the 


- former being ſuppreſſed, as leading. 


433] 


other Moiety, by the Statute of 
Frauds belongs to the Executors or 
Adminiſtrators 


_ 


| 25 
Leſſee of a Prebend makes an Under- 


A: having a 


_ County for the Leſſor to be at thoſe 
eee ae ee Seca 


1 em wp the Tenant's Leaſe 
Vin > brings his Bill to 


—＋ 7 A B LE TI 72 princ pal 1 N g 


eee of M. as before that 


Statute it would have belonged to 
the Heir of M. and of the Teſtator, 
as Profits undiſpoſed of, and reſult- 
ing to him | 
ge for Years, de- 
viſes after his Sebts paid, all his 
: "Perſonal Eſtate to his two Daugh- 


—— 


ters, equally to be divided between | 


them. After the Debts paid, the 
Daughters purchaſe the Equity of 
Redemption, and Inheritance of the 
mortgaged Premiſſes to them and 
- their Heirs, this is a Tenancy in 
Common, and not a N 


A Deviſe of a Leaſehold OF {7 

A. and her three Sons equally 
— - amongſt them, creates a Tenancy 
in Common, though there is no 
nn of any Bin to be made 


491 


— 


Juriodieion, Vide Courts, | 


1 Leaſes. 


* Leaſe with uſual Covenants, B. 
brings a Bill to have the Leaſe 
made, he ſhall be at the Charges of 
the though uſual in that 


Charges; ſetus forſan, if A. had been 
Plaintiff to have inforced the taking 
of the Leaſe 


-Leaſe, and the Leaſe folly = 
ſpent, and the Leſſee refuſin 
ſurrender, 1n Order to enable 


Page 167 


Where a Sum of Mone 


articles with B. to make him F 


compel a Surrender, but is Amir. 
| ſed, there being no Agreement in 
the Leaſe for — Purpoſe 
Power to make Leaſes, how to be exe- 
cute 257. Vid Power. 
Leſſor ſuffers the Leſſee to hold the 
Uuands after the Leaſe is determined, 
Equity won't compel the Tenant to 
accoumt for the Meſne Profits, un- 
leſs the Leſſor was hindred from 
entring by Fraud or ſome extraor- 
e Accident 516 


Legactes-and Legatees. 


One deviſes to A. 500 J. to B. co l 
_ to five others the like Sum, and 
if any to whom. I baue given any 


oney Legacy happen to die, then 
his or ber Latev, and all the Ręſi- 
due of © 


Perſonal Eſtate to go to 
fuch of = oy as ſhall be then liui 


dare that it ſhould be taken P 


„ at the Death of the Teſtator, 
not at any Time after, ſo that 
the Death of any of the Legatees 
after, could not Kul it to the mo 
vivors 8 | 
, given 
the Teſtator in his Life «time, by 
go in Diminution of the cy 
2 263. Vide Satisfaction. 
A. by Will gives his Children ſeveral 
Legacies, and gives his eldeſt Son 
2000 |, afterwards gives him 400 J. 
to go to Italy, and being a Mer- 
chant, enters his Son Debtor 400 J. 
afterwards, upon a Calculation of 
his Eſtate, not 3 it ſufficient 
to pay the whole, he, by a Codicil, 
retrenches 400 l. out of the younger 
Childrens Legacies, without " 
Notice of this 4004. the 
ſhall not be deducted out o — 5 | 
20004, to the eldeſt Son 298 


i ab. 


134 


| X Doviſe of alt Nas Porn Eiinee | 
_ at fuch/ a Place, a 0 { is not a lapſed ] 
| to mals op ocher eouniary Legi- | 
0 A Legates, who tans Nor tr 8 l 
| till the Executor publiſhes | - 
it Gamerts, ſhall 2122 e, * —— e ad 
tete for 1515592 22007 eienr "it out of the Statute of Limitations 


1 385 
4 Debtor, who publiſhes an Advertiſe- 


rag” ment in a News-Paper; that all 

i 

e © eee e 
of Limitations ſhall be paid 385 

Laue i or e * who by his Will directs that his 


Debts ſhall he paid, or who makes 

4. evi 3001. to B. which he wills | Proviſion for the Pa of them, 
e & his Daughter at _— thereby revives a barred by 

wore if there 950 Occaſion, for | the Statute of Limitations, 


| her better Preferment : B. dies = makes his ey liable 


A c ble at a certain 
2 


only from de Tims 


and died at the Age ad 16 Years, bard by the e Statute of Limita- 
this is not a lapſed cy, but ſhall | ſu 
go to the Re 2 ef . 
| bein only in e Nature of aTru- | ment ye; 9750 pg 386 


— An Infant who negleds to enter fix 


A Logue ae bo an Infant, Years after he comes of Age, is us 

able or to be paid at the Age "As much barred by the Statute of Li- 

is an Intereſt veſted fo, that it ſhall | mitations, from bringing a Bill for 

goto the Executors or Adminiftra- | an Account of Profits, as he is from 

tors of the Infant, though he dies | an 2 of Account at Common 

before that Age; otherwiſe, if de- © 518 

viſed to one at 21, or if, or when 4. by Will deviſes 0 f. 4001. wich 5 
he ſhall attain the Age of 21 317 r : 


was 
acy deviſed to an Infant to car- | Gion =o 1 the Monies which he 
ry at a certain Rate, veſts and ſubjects his Real Eſtate 
in him fo, as to go to his Executor of his Debts: The 
or Adminiſtrator eee 
But a Legacy to be raiſed out of he 
Real Eftate, ſhall fink in the Inhe- | 
citance  ' 318] 
A. deviles 500 l. apiece to his two = 
Grandchildren by Name, und if | 
either of them die, his Share to go 
to the Survivor; one of them dies 
| in cheLif>time of che Teſttor, hi N 


4 


= a — ad 


-Dehes ds from him ſhould be paid, 


and 
fore the Teſtator, but G ſurvived | A Oy wy a Debt bie is 


| | 30 
If an Orphan Son dies before 21, his 


Where the Wife 8 portion in the 
Chamber of London ſhall ſurvive to- 


reer 
* a 
: To S * 
41 


— — — 


A Freeman of London being deſirous 


* n | 
A volun udgment gi 
— n 


pon d to Debts by Sim 


Anm Page 17 
Freeman of London gives Bond to-his 
[BNR to be paid after his Death, 
this ſhall go 


only 


Share ſurvives, and if a F emale dies 
unmarried, and within the Age of 
21, her Share ſurvives likewiſe, 

and the Orphan can't give it away 
by Will 207 


her, notwithſtanding a Settlement 
made by the Husband 209 Vide 
Baron and Feme 


to make a Difference between his 
Children, in Point of Fortune, de- 
viſed to two of them a Bond of 


wyer, (whom he conſulted about 
_ Method of ſecuring it to 
— the Clauſe in the Will was 
obliterated, and the Will repub- 
liſhed, and the Bond was altered, 
and new Security given in the Name 
of F. B. in Truſt for theſe two 
Children, yet held, that this 30007. 
muſt be brought into Hotchpot, if 
would intitle themſelves to any 

| farther Share of the Perſonal r 

2 
A Freeman of 1 in Conſidera- 


tion of 600 J. covenants, that if his 


Wife ſurvived him, his Executors 


out of the whole Eſtate. 
and not out of his Cullomary Part | 


ol 


E] 7 AB BLE 2 the principal How 


AT 


| Months after his Death, to be poſt-] 
| — | 
\ £ —_— the Widow's Cu 

- but will bind the Freeman's 13 


: 


30oo l. afterwards by Advice of his 


1 


2 


} ; 


; 


or. Adminiſtrators: ſhould. pa ber 
600 l. out of his Perſonal k es 
this is ſuch a Compoſition, as will 
exclude her from any Part of the 
- Cuſtomary Share Page 325 
The Wife of a Freeman of London, 
ſhall not take by her Husband's 
Will, and likewiſs by the Cuſtom, 
. unleſs it be fo declared in the Will 
1. 
If a Loſs happens! to a, „ of 
London's Eſtate, by the Inſolvency 
of his | tin» a ſuch Loſs ſhall 
be born out of the Teſtamentary 
Part of his Eſtate only, and not — 
of the whole Perſonal Eſtate 409 
A Grandchild of a Freeman of London, 
can't come in for a Share by the 
Cuſtom 900 
Though a Freeman of London 4 — 
Will, declares: that he had en 
ſome of his Children 10001, apiece, 
in full of their Orphanage Part, 
yet this very Declaration upon 
ringing the Advancement into 
Hotohpot, intitles them to their full 
Cuſtomary Share; but whether 
Proof will be admitted to ſhew that 
the Advancement was more than 
declared by the Father QO. 470 
An after-born Child of a Freeman of 
London, ſhall come in with the 
others for a Cuſtomary Share 499 
The third Part of a Freeman of 'Lon- 
duns Perſonal Eſtate, which he has 
a . of dif] 9 of, ſhall, upon 
dying inteſtate, go according to 
- tatute of Diſtributions 499 
A Freeman of London, on his Inter- 
marriage, agrees with Truſtees to 
add 1500 J. to the Wife's Portion, 
which was 1500 J. more, to be laid 
out within two Years after the Mar- 
riage, ina Purchaſe of Lands, and 
ſettled on the Husband for Life ; 
Remainder to the Wife for Life in 
. 
ture, 


— 


N Matters. 


— - ture, 2 to hen Ic: : 
2 Bar of the Wite's Cuſtomary 


Tage 505 
A City Orphan can't by Will before 


5 * poſe of his Orphanage Part, 
ſo as ta prevent Survivorſhip 337 


weile a Releaſe given by one who 
Daughter of a Freeman | 


marries the 
b 


ſhall bar the Husband 


and Wife of their Cuſtomary Share | 
$44] 

A Man who marries a Freeman of 5 
Londons Daughter, without his 


Conſent, joins with the Wife in a 


Releaſe to the Father, in Conſide- 


ration of 1001, of all their Ri; ht to 
his Perſonal Eſtate after his Death, 
this mall bar * of their Cuſto- 
Mary, Share | 594 


8 


Lunik. 


it one marries 3 Lunatick Nin 
der the Care of the Committee of 
the Court, this is a Contempt, for 
which the Perſon marrying may be 
committed, and Marriage is no ſ#- 
perſedeas of the Commitment, ſo as 
to 8 him or her out of the Cu- 


ſtody of the Committee 203 


4 


Marriage articles, - 


Y Marriage Articles, - agreed that 
500 l. the Wife's Portion, ſhould 
be inveſted in a Purchaſe of Lands, 
to be ſettled on the Husband and 


Wife for their Lives; Remainder | 


to the Heirs of their two Bodies; 

| Remainder to the Heirs of the Body 
of the Wife; Remainder to the 
Plaintiff, the Wife' Brother in Fee; 


the Wife dies without Iſſue, 


Ws; 


ka Be & A 


| 


2 
and a 
* 
+ 


r 


then the Husband dies the $60 my | 
not being laid out; per Trevor and 
Rawlinſon, this Money 1 is not to be 
conſidered is Lands, but per Hut- 
ching it is, and to go to the Perſon 
to whom the Fee is. limited, and 
not to the Executors of the Husband 
Page 23 

Bond given [TIM Mite e to leave 
the Wife, ſo much, eng extin- 
guiſb' d at Laòw by the Intetmarriage, 
yet ſupported i Equity as a Mar- 

riage A ent 237 
Where a Court of Equity will carry 
Mow 1 into Execution, 
_ to the NE of Ctedi- 
225 


— al. B 


Marriage Brokage Bond, ordered to f 


be delivered up aan 
A xn obtained in "Yong > a Mar- 
h .after- 


algo Cri 
vec ned to a N for a 
uſt Dee, Poll. Bp "ſet aſide in 
Feen 522 


1 EE IF ine' 
* 7 A 4 


utter and Servant, 


A FEY bea Things * his 
Maſter, and alſo for himſelf of the 
ſame Tradeſman, how far he ſhall. 
be liable for thoſe Goods he beſpoke 
for his Maſter 1 45 
A Servant to King Fames II. relieved 
againſt à Judgment at Law for. 
"Lact, Oc. delivered for the King's 
Uſe juſt before his Abdication on 
the Circumſtances of the Cafe, 
' whereby it wowed, the Defendant 
never took the Plaintiff in his own 
Perſon to be liable, but had always 
deen 1 out af 9 1 Purſe 
| 45 


18 0 
; * 9 
3 

- 


- hp 
LAS - 5 - 


4 
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A Mort though forfeited, and 
— Heir 1 in the Equity 
of Redemption, and though no De- 
fect of Aſſets, yet ſhall go to the 

Executor: But had the Heir been 
in by Deſcent of ſuch forfeited 
Mortg when he bought the 


age, 


Equity of Redemption, and noDe- | 


fect of Aſſets, Equity would not 
take it from him Page II 
Mortgagee having received 8 J. per 
Cent. decreed to account for the 

2 per Cent. over Value to fink the 
Principal, but if the Principal and 
Intereſt had been overpaid at that 
Rate, no refunding 50 
Heir of the Mortgagor ſhall have the 
perſonal Eſtate applied in the firſt 
Place, to pay off the Mortgage Mo- 
ney, though no Covenant in the 
Mortgage for Payment of it, 
though the Perſonal Eſtate is devi- 
ſed away by the Mortgagor to his 
Relations, becauſe tis a Debt 61 

A Deviſee for Life of mortgaged 
Lands, muſt his Proportion of 
the Mortgage Money 62 
Decree againſt a 1 in Poſſeſ⸗ 
ſion to redeem, but before the Ac- 
count taken, a Church becoming 
void, Mortgagee preſents, yet a Pe- 
tition ordered to revoke his Pre- 
ſentation „ 
One ſells his Eſtate of 14 l. per Ann. 
for an Annuity of 26 J. per Ann. 
during his Life, with Clauſe of 
Re. entry for Non-payment ; and 
the Annuity being in Arrear, and 
the Purchaſor being u 
it any longer, the Grantee Re-en- 
ters and deviſes thoſe Lands to De- 
fendant, and dies about a Year af- 


nable to pay 


ſignment from the Purchaſor of all 
his Intereſt, brought his Bill to re- 
deem, on Pretence of its heing in 
2 5 lhe ge, but was diſ- 

. miſſed, no tion being ſon 
during the Life of the Fanny 
whilft it was uncertain, whether 
the Bargain would be a good or 2 
bad one, and it was only a Condi- 
tional Purchaſe, and not a Mort- 


age Page 95 
A W. lends Money at 62, — 
Cent. and in the Deed, agrees to 
take 5 o $07 Cone; it it be oo | 
in fix Months after it became que, 
if the Mortgagee fail to pay at the 
precife Time, he muſt afterwards 
pay 61. per Cent. 160 
An Executor ſhall not redeem a mort- 
gaged Term, without paying a Debt 
contracted after 18 
Mortgagor borrows more Money on 
Bond, the Vendee of the Heir of 
the Mortgagor ſhall redeem the 
Land, without paying the Bond 
Debt 89 
A. ſeized in Fee, in Right of his Wife, 
8 in a Fine, and declares the 
ſes to B. by Way of Mortgage, 
for ſecuring 15,000 l. and ſubje& 
thereto to the Uſe of A. for Life ; 
Remainder to the Wife in Fee; 
then 4. acknowledges a Statute to 
C. for 5001. then the Wife dies, 
and A. ſells his Eſtate for Life for 
30004, to D. the Son and Heir at 
Law of the Wife, who had no No- 
tice of the Statute, and the Mort- 
gage is aſſigned to a third Perſon, 
who paid off the 15000 l. and ad- 
vanced the 30001. then D. acknow- 
ledges a Statute to E. who had no 
Notice of C's Statute, makes his 
Will, and deviſes theſe Lands to 4. 
and dies; as to the 30001, held 
clearly, tha ſhould be to 


ter z and the Plaintiff having an Al- 


3 


C's Statute, held alſo, that Es Sta- 
| | tute 


_ OR — 


r 2 


tber Touddd be preferred to Cs, be- 
cnuſe the Mortgagee was but in Na- 
ture of a Truſtee for the Son 158 
A Mortgagee in Fee in Poſſeſſion, de. 
viſes it to his two. Daughters, and 
their Heirs 3/ one of the Daughters 
marries and dies, held that her | 
8 Sliare ſhould not go to Her Hus- 
band, as Perſonal Ellate, but ſhould | 
deſcend «to the Heir of the Wife 
154 ban niels Page 265 
A Mortgagor, ho borrows more Mo- 
ney from the Mortgages" on this | | 
Bond, ſhall redeem, without paying 
the Bond Debt, but his Heir tan ; 4 
neither can the Deviſee of the Equi- 
ty of Redemption, ſince the Statute 
apainſt fraudulent Deviſes 407 
A. ws 200 l. on the Pawn of 
ſome Jewels; afterwards he bor- 
rows three ſeveral Sums, for euch 
of which, he gives his Note, with- 
out taking Notice of the Jewels, 
his Executors ſhäll not fedeem the 
Jewels, without paying the Money 
_ on the Notes 
A 
A of 300 l. and in- 
tereſt, upon any Michaelmas Da 
| —_— or rho having deviſed i 
ene. onal Eſtate to his 


the age 

Perſomal Eſtate in the Wife Hands 
Mar be liable © diane 1 | 

| A mortgages er 

borrows more Money of the Mort- 


f ce 9 es 
| ets — 
re 


* 4 «4 4 
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y both th 
and 'the Bond Debr | 
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Ne exeat Regnum. 


Sollicitor's Bill being taxed, and 
reported gn 60 l. the Cli- 


r —_— 


A 


419 | 
in Fee is made fedeem- 


Cov fi — „% 
no enant or Fa O08. | - 
> Whither ths 1 


1 
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5 Io 27 


ein 11087 11% 


A , - * 


ent on Motion and A 
being about td 80 Hons 8 at 
a ne exeat Regnum, though no Bill 
in Court whereon to ground this 


Writ he © 4:14 SWEETIE 
A Sarety in a ne ret e 
be by oh Da rged after Anſwer, pany in 
eas e 
oY. 55 * and 
mm 92 5 o . l 
e aſt hin or if ha liked) thi 
is no . @ the Defendant's, 
ing be on „ being in Pri 
then | Surety is in, no Dat iy 
eas 7:3 OS wILES 230 
eee 


4. ſells to B, who has Notice off 
'Incumbrance oir the Eſtate, B. ſe 
to C who has no Notice and he to 

D. who has Notice Whether * 
revives the firſt te to B. 
Notice made den ny'd d politively, $6 


-{(evafivelys 077 gt: 


f ji kh 5; 1 40 . 


42 wr Ot 

ion, Vide, Bonds. 
198. 
| 698. _ 
; * ; 2950 7 2 


c and met 


"HE Statute of E 6 6. 38068 
extend to Military Offices, 4 
abe 7 W. and M. only to Horſe, 

Foot and Dragoons 
| The Nature of the Serjcant 2 
Office, that he muſt feturn a non 
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"W file as her ny a 27 
ere the Wiyes bg 4 will 


be liable to the 295 


ee 


Parttes wanting. 


Tap Execyjogs, My a Bill by a Ref. 
duary Legatee againſt ane, only to 
have an Account /of his own Re- 


— — Payments, yet at the | 
he Odlection, fur Want of 
1 diſallowed, umleſs in the 
Frces of of the _ it thould 1 
2- | 


181 
der, e h e 
againſt one, the Fn being beyond 


Sea 


a 2 be proſecuted | 


regularly to a Sequeſtration, the 
Plaintiff ; may *g9;1gn5wikthout him 


againſt the other Defendants, oo | 


at a-Place 


ſerving a Subpone 


"Far Foie fu ma to e e not ; 


29 


A 1 Truſt —Y in all Caſes | 

be a ary, but the Truſtee needs be 
Tru | 

"275 | 

Part 2 the —— of an Under- 

taking, may bring ſome others of 

them to an Account, without ma- 


ee s if Ceſtiy 7 
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Where ho Paint a Pauper, had a 
Deoree for the Duty and Coſts, and 
the Maſter taxed full Coſts; yet on 
Motion, ordered Plaintiff and his 


_ Solicitor to make Oath: 


before a 


- Maſter, of what they had paid, or 


were to pay, and that to be 3 Co, 


burn a further 


\ Payment 


7 Payment b an 
in 1 reer 2 
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a Exeeutor, 
; 20 189 


A Peorels a 10 Produce Deeds, 


confeſſed in her Anſwer on Honour 
n de aun e 


11 
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7 
o 


92 


1 FR 
14 


bee of the Dutchy 
exhibits, an Information in 
chal a one E of Coal 


EL the Plan can never after be 


ered, but only the Truth of 


dif] . * 


U g 
"EE A. 
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it, as ho proves it, or en, 
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Wherethe ordinaty Profits os rem 
ate not ſufficient to raiſe ai Portion, 
Timber may be ſelled, or Mine 
en for It q_ the _ . + 


- 271 
A Portion Aridi 0 


141 


out 
of a Real and Perſpnal Eſtate, to be 

| paid at 21, without ſaying or Mar- 
riage; the marries: and 
ies before 21% yet „ee eee 
Marriage, it was then due, Marri- 
age being the Cauſe of N 
| W 109 
A portion end ae out of 
Lands to a Daughter, if ſhe mar- 
ried with the Conſent of A. and B. 
to be paid at her Age of 2x, or Day | + 
of Marriage, which ſhould firſthap-] 
pen; but if ſhe married without 
ſuch Conlent, then ſnhe was to have 
1000 J. only; 
about ſix feats of Age, deereed 
the Portion ſhould (ink for the Be- 
natit of the Heir, and not be ſubject 
to Diſtribution, though ſtrongly in- 
ſiſted it was a Legacy, and as ſuch, 
recoverable in the nr Court 
140, 290 

A Term werdncs) by Marriage Set- 
tlement, to raiſe 3000 J. for Daugh- 


ters Portions witklin two Months of | 


the Death of the Survivor of the 
AHusband and Wife; chere being one 
hter, the Father deviſes he 
Tr Lands to make 
Wife's Jointure, and to 
5 Davgh — Da 


| E be raiſed for her Adminiſtrator, | 
but the Intereſt or Maintenance the | 


- Child was intitled to, ſhall. 193 


heet's Portion ; the 


tet fro]. tl 


the Daughter dies 


ort ion : 
fel out” of Land, it ſhall | | 


EEE Ave 3 . 
| © ment far younger 


— 


* 


His, 
ife 3000 | 


not have two Por- # 
atthe | 


Children, ta be 
paid at ſuck Time, asche Truſtees 
hall think proper one Df the Gul 
den dying at 17, beforeany Ap- 
bpointtment, his Portion ſhell! ink in 
the Inherjrince ; but Maintenance, 
and 2 dum paid. in plaeing him out 
ice, 69 be allbwed o f 

the Truſt Eſtate dv Page a3 
Conditions annexed tothe Payment of 


- Portions, and that thay Saul marry 


4 deviſes to his o younger Sons 
and a Daughter, out of Lands, Nor- 
tions of 600 l. apiece, payable at 
1, with Maintenance: The Daugh- 
ter marries and dies under Age; 
dan two Children, held that ghis 
was not ſuch an Intereſt» veſted in 
Ather eee as 

1 Yor . 267 

rtion given by a er, pe able 
at a future Time, ſhall — 
reſt, if no other Proviſion is made 
for the Child; ſecus, if given by a 
Stranger 337. Vide. 367. NES: 
03 

4. deviſes: Soi W three 
Daughters, at their Ages of al or 
Miarriage, to be paid out of his 
Stock; and deviſes the Rents of his 

f Real Eſtate to his Wife for Life, in 

. Lieu of Dower, and for the Main- 

tenance „ His 3 and to- 

wards makin their Portions; 
and after is Wi abs and Legacies 
paid, deviſes his pts op to 5 Son, 
who, together with his Wife, he 
made Executors. The Stock was 

but 1001, Value; the Wife being 
dead, and the two eldeſt — — 
having had their Portions paid 
them, held, that the Lands Were 
liable in the Hands of the Son to 
the 7 ö Portion 
397 
A. ſeized 


A, ſeized of! an Ease —— 


/ and, of 4 Reverſion on 
che Death of J. & deæviſes t 6 Eftate - Power, 
in Poſſeflion to his Wife for Life, 
and having a Sen and 2 Daughter, If a Mani gives Wis Wife Power: to di- 
he deviſes the Eftate. in Poſſeſſion, vide i his Eſtate amorigſt his three 
after his Wife's Death; and likewiſe | Children, ſhe miſt do it equally 
| 1 to his Son, upon Con- OH 2771 Haig 17 t Pahtass 
dition, that he paid the — Tenant for Life, with power to make 
10co l. within 12 Months after the]! Leaſes of all Land anciently demi- 
Death of 7. D. and on Default, ſed,” reſerving : the ancient Rents, 
that ſne may enter; J. D. died, and; of the 'Lands; reſerving 
95 > Living the Wife-and 7. S. on a Bill | the beſt improved Rents; makes a 


brought by the Daughter and her 
-  Husband, decreed the Portion to be 
raiſed, though neither of the par- 


ticular Eſtates were determinicd Page 4 


| 500 

On a Marrisgs- Settlement, on Failure 

of Iſſue Male, a Term for Years is 

created and veſted in Truſtees, for 
raiſing a Sum of Money for Daugh- 

ters, though there is no particular 

Time I. inted for raiſing it, and 

s of the Power are, that 

the Traſtees ſhall raiſe it out of the 


Rents, Iſſues and Profits of the | 


Lands, as well by leafing or demi- 
fing of the ſame for 21 Years, or 
three Lives; 3 y the Truſtees 
if there be ſion, by Way of 
Anticipation, mortgage the Lands, 
ot raiſe nen any: other 5 

| 503 


a Term for Years in Truſt 

15co]. for ſuch Child or 
Children as ſhould be living at his 
Death, a Poſthumous Child held, 
aà a Child living at his Tn to take 
©: within the Meaning of that Truſt, 
which was not to 


bo 


Part, is dead inteſtate - 


conſtrued ſo | 
- ftrily; as a Limitation at Law 350 


general Leaſe of all the Lands, re- 
ſerving Rent in the very Words of 
the Power. Leaſe adjudged void by 
the Lord-Keeper, and Chief Joſtic: 
Trevor, againſt the Opinion of Holt, 
Chief. Juſtice. - Is 237 
By Marriage - Settlement, there is a 
Proviſo, that if the Wife ſhall hap- 
pen to ſurvive her Husband, not 


having Iſſue, or without Iſſue lau. 


fully begotten between them, the 
Wife to have Power to diſpoſe of 
ſuch Lands; the Husband dies, 
leavi Iſſue; ſome Years after, that 
[ſue dies without Iſſue, and then 


the Wife ſells thoſe Lands; held ſne 


had ſufficient Power - 293 
If a Man by Will impowers his Wife 
to diſpole of his Perſonal Eſtate, 


with the Conſent: f i Trafites 


the Wife without ſuch -v 
can't by her Will deviſe it, an 


therefore the Husband, as to that 
| 452 
One makes a Settlement with Power 
by Deed to revoke it, and by the 
ſame Deed, or any other from 
Time to Time to limit new Uſes 3 | 
he revokes the Settlement, and li- 
mits new Uſes, but reſerves no far- 
ther Power to himſelf; he can't by 
Virtue of the firſt Power, limit any 
other ne U Tort 07 fant 474 


1 1 
= F 


| Procerd- 


* 


. 
— — — — — 
n 
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i one - beak up. on an + ent, 
either in Pro Wa in Execution 
after à Decree, yet in both Caſes, | 


on his appearing before the Regiſter, | - 1 


he is to _ diſcharged, and 1 an- 
ſwer the Interrogatories at 
not in Cuſtody; and if he be ZI 
nued m Cultody, the Court on Mo- 
tion, and appearing before the Re- 
gifſter, will diſcharge him Page 110 
| By an Infant 5 coming of ge, Admi- | 

niftration drum? minor; Erate 
| ceaſes, and Suit by ſuch Adminiſtra- 
tor is thereby determined, fo that 
the Infant can't go on therewith, 
but muſt begin anew, *'unleſs'a De- 


2 1 * 


2 


more + than th T in ot i 
veyance will in eſs ca e 
Pürchaſor can't compel a 8 8 
Execution of * Reſidue” on the 
Particular Page 29 
The Wife joins with her Husband. in 
letting in an Ineumbrance on her 
ointure Lands, and barring che 
te Tail, and then limits the 

' Uſes to the Husband for Life; Re- 
mainder to their Daughters {the 
Daughters are not Furchaſors, o as 


the Husband's, antecedent to the 
barring of the | Eſtate Tail ; but the 
Limitation to them voluntary, un- 
leſs the Conſideration of the Wife's 
| parting with Her Jointbre, had ex- 
tended allo tp. to the Limiration to the 
5 ters 11.4. 40 15 


cre to account were had! m which 
Caſe, the Infant on a Bill brought 
for that Purpoſe,. may be allowed 
to go - therewith” 174. 


Upon an A peal from the Rolls, or to | 
the Houſe of Lords, no new Mat- | 


ter to be inſiſted upon © 295 
The Sheriff cannot take a Bail Bond 


upon an Attachment for not paying | 


Colts, but in ſuch Caſe, a Meſſen- 


ger is to jÞ wbring jr Pare 


331 
On Appeal from the Rolls to my Lord 
Chancellor, the Cauſe is open, and 
the Party is at Li to read new 


ALimitation to 4 ſetond' Son in Re- 
mainder in Tail on a Settlement on 
the Marriage of the firſt Son, and 
in Conſideration of the Wife's Por- 
tion, makes not e ſecond Son a 
"Purchaſor- ogg 

A Man purchaſing an Ride by u hr: 
ticular. but in the Conveyance it- 
ſelf, Part f the Land is let our, 
Equity will ſer it aſide " Ca AE 

$454 © 


Proof, and offer what he can againſt — . Recovery in Common. 
the Decree „ 
Mel. | * Recovery, no Bar of 
1 | mot - a Remainder that is limited as a 
Purchaſe and Purchaſoz, e e, of 
A Particular in Writing for the Pur- 
chaſe of an Eſtate, noWriting within 
the Statute af F rayds, "unleſs the | 
Party purchaſed by it, or that it: 
Was ſhewn him at the Time of the | Feme C 
Purchaſe; io that if ht contis | ies 


to ſhut out 4 Judgment Creditor of 


N .. 


7 AB TELE of 2 many. a 


ter his Death, the Bond being put! Rent-Charge being greatly in Ar- 


in Suit againſt the Surety, he could 
not be relieved in Eq 


the Woman's Perſonal Eſtate in 
- Truſt for herſelf, though urged. it 
Pas a Releaſe in Equity, as. the Ob- 

ligee marrying the Obligor is a Re- 
leaſe at La; Page 41 
Whether a Releaſe, given by onè who 
marries the Daughter of a Freeman 
of London, ſhall bar the Husband 


«nnd Wee of "our Duſtomary Share 


"8+ | 


" ; « 
1 . * , - 4 
s - 
+ 5 
| Remalider. 


| Deviſe of Chattels for Life, with Re- 


mainder over good; but if of ſmall 
Value, and the Caſe require it, it 
be otherwiſe 7! 71 

Deriſe of a Perſonal Eſtate to one and 
3 or to one, and if he die 
without Iſſue, r over, the 
Remainder is void 323, 421 
Where the mean ne . deter- 


mine, the Eſtate for Life and Re- 


in the ſame Perſon, Þ 
to A. and makes 4. and B. * 


tors and dies, and then 4. makes 
2 Executor and dies; in this Caſe, 

can't retain, becauſe he is not 
Executor of the firſt Teſtator; but 
B. is his Executor by ſurvivorſhip, 


verſion bei 
ſhall conſolidate 338 


Rent, 


Deviſe of a Rent-Charge of 1001. 
Ann. to be iſſuing out of the 4 
and Profits of Lands, which were 
worth but 50 J. with Power of Di- 
ſtreſs, enters into the Lands, and 
by Will deviſes the Arrears of the 

id Rent-Charge, the Deviſee ſhall 


122 
©, 


e ſhould be lia- 
dle to the Diſtreſs dies, and the 
- 


| uity, becauſe | 
like the Caſe, where the Husband 
before Marriage joins in aſſigning | 


Man; 
n 


rear, and no Diſtreſs to be had, and 
the Land untenanted, yet the Court 
would not decree the Grantor ai 


out a Diſtreſs, ..or that the Grantee 
. ſhould ba the Land till ati 


vor vary the Agreement 


ties 1 
Tons: He Lie makes 2 150 * 
ears, reſerying at 

and 8 d ies OE 
chaelmas- 
Noon, the 


the Par- 


age 126 


12 2 = 
aq pay 


ecutor, and not to the Remainder 
but if ſuch kg Hen had a 


Leaſe, muſt have gone to the Re- 


; Teint a. as inc to th 
eren bes tho 


a e { 555 
= Cy n 5 
ES Fm 8 1 + retain 
ing d Tb of the Dt ow 
t eſtator, beca 
tor of the firſt I 


— if one be indebted by wor 


and the only Reaſon of allowing 
Retainer is, "er the Executor 


can't ſue himſelf 179 


Bevocation. 


One makes his Will, and and thereby 


viſes certain Lands, which he after- 
wards this no total Re- 


Will. 
vacation. of the 3 


and had died in 
the Manner aforeſaid, the Rent, in 
Reſpect of the Continuance of the 


7 2. 4 B L E 2 the pr IT Mats 


* *%.-234; 


ad. Ati ane 4 99 


* 9 — 


One by WII It deviſes Lands to Tru- 
| Nees in Truſt to pay 200 L. per 
Ann. Rent-Charge to his Wife for 
Life for a e and _ 

; Legacies and exeout 3 at- 

ter which, he and his Wife join in 

.aM for raiſing 8000 I. and 

. 2 Fine accordingly, and he ex- 
ecutes a Deed of Truſt, to ſell for 
Payment of Debts, and the Surplus 

8 him and his Heirs, yet af- | 
ter his Death, all this held no Re- 

_ vocation, but only pro tanto, ſo | 
that the Wife allowed to come in, 
for her 200 l. per 
ry wr and Charges to take Place 


Pape 32 
A Fortion given a Child fubſequent to 
the making of a Will, a Revocation 
of the Will pro tanto, 183. Vide 
| | Satisfaction and 

One deviſes his Land by Will, atteſted 


by three Witneſſes, and afterwards| 
makes another Will of his Land, ; 


which revokes all former Wills ; 
but this Will is not duly executed, 


void, will not amount to a Revoca- 


tion of the former 4 — | 


Lands deviſed to one in Fee, and 
terwards mortgaged to the — 
| Perſon, is a Revocation in toto, but 


if mortgaged to a Stranger, a Revo- | 


rr. fad 1 Mortgage only 


514 | 


NE ſettles his Eſtate on Tru- 

ſtees, to be ſold for Pa of 
his Debts, with Power of Revoca- 
tion ; then he marries a 


if ſufficient, if not, in Proportion | 


Daughter, | 


{ 


rr 1 — 


bald in 
Aim. and the other | 


| 15 


** 


gives her a Portion, and covenats, 


Eſtate 1500. cheaper than any 
other; after he by Will revokes 
the Settlement, gives the Husband 
1500 J. and dies, this Legacy held 
to be in Satisfaction of tlie i 500 J. 


ſecured by the Settlement, Page 138 
4 before Marriage, covenants to ſet- 


tleLands in Conſideration of 2000 J. 
Portion, on himſelf for Life; Re- 
minder to their firſt and other Sons 
in Tail; u e to the Daugh- 
Remainder to himſelf 
in Fee. with is Power of Revoca- 
tion reſerved to the Wife's F ather 
then beyond Sea, the Marriage is 
had, an a Daughter born, and the 
0 Husband being taken ſick, deviſes 
1500 J. to his Daughter, and if his 


8 Wife Ae, enſient) ſhould have a 


poſthumous Daughter, ſhe to have 
F 300 L. of the 1500 l. and if either 


Survivor to have the whole; and 
; 41 ve all his Lands to his Wife and 
| Heirs, and the Surplus of his 


the laſt Will being no Will and] Perſonal Eſtate after Debts paid to 


his Wife, her  Executors, and 
males her Executrix; then another 
Daughter is born, and the Hus- 
band dies without any Alteration 
of his Will, or any Settlement 
made; decreed that a Settlement be 
made with a Power of Revocation 
to the Father; and that Legacies 


be likewiſe paid the Children, the 


| youngeſt Daughter bei poſthu- 
— Child, within a Intent of 
the I 1475 


Where a Portion given a Daughter 


after the Father had made his Will, 
ſhall be in Satisfaction of a Legacy 


her in he Will 183 
2 given by a colla- 
f teral woke Dew Auer of 4. 


" gave 


that the Husband ſhall have the 


died before 2x or Marriage, "the 


ed — 


a # Mc... 
= x 


= 
= 

| 
| 


her 14 J. 


Where a Deviſe ſhall che 
A Debtor, without taking Notice of 


n re Free 


WA — aa . = 
— — — 


 # 15 EE — the pr inciba al N 4 


Church-Leaſe on het, and main- 

tained her and her Hausband 14 

Years, 1 * held no Satisfaction, 228 
4. gives 


--gave her 1000 L Portion, , 


. Quarterly, without any Deduction, 
the like Annuity. of | 201. per Ann. 
_- afterwards given by A. by Will to 


B. pa able half early, and with 
ſuch eduftion on held no Satisfaction 
Peiage 236 


A Wife parts wich, — Ann. of 
her Jointure, and the Husband 


ives her a Note that his Executors|| - 
Id pay her that Sum during 
by Will gives 


he after 
Ann. out of certain 
Lands for Life, held a ax" 
of the Note 

A. by Will gives 250, to his Son, 

and afterwards buys him a Cornet 
of Horſe's Employment for 650 J. 
which, Sum was proved, he in- 
tended. to ſtrike out of his Will; 
held that the 650 l. ſhould go in 
Diminution of the 750 l. 263 


Life, 2 


for what is due to the Deviſee 314 


the Debt. deviſes a Sum as great or 
greater chan the Debt to his Credi- 
tor, this ſhall be a Satisfaction; ſecus, 
if it were deviſed on a Contingency 
34 it were leſs than the Debt 394 
By Marria <a 700 l. being the 
Wies ortion, together with 700 J. 
to be added to it by the Husband, 
was agreed to be laid out in the 
Purchaſe of Lands, to be ſettled in 
ſtrict Settlement, with the Remainder 


in uſual Form to the Heirs of the 


Husband; before any Purchaſe 
made, the Husband dies without 
Iſſue, having firſt deviſed his Per- 
ſonal Eſtate, which was of 


— 3 ae 
* 


'| 
d to B. of 300 J. condi- 
tioned to pay 201. per Ann. for Life] 


R 


2 


— 1 * 


1 


a Satisfaction 


Value than the 1 
15 3 | 


— — . OC 


taking Notice of it to — 
and his Real Eſtate to his two Ne- 
phews. 1 whom was his Heir 
at Law ; this Money ſhall in a 
Court of Equity, be looked upon 
as Land, and the Deviſe to the 
Wife, which was of greater Value 
as e eee po. 


ws & 
a * 


* * 
. 


Saen. 


A "er ahve who was . to ex- 
: ＋ into à Title, ab: Dut 
by neglecting to make a thorougl 
2 Sc. whereby his Client is 
a Sufferer; afterwards the Sexivener 
agrees to make him Satisfadion an- 
other Way; this Agreement de- 
creed in ſpecie, though urged that 
there was no Conſideration 1 
Scrivener or Attorney puts out his 
Client's Money on à Security, 
which he might on the leaſt In- 


quiry, have found to be defective, 


or even where he had Notice of an 
Ejectment, delivered on a prior 
Mortgage, yet could not be charged 
in Equity to anſwer 'the 15 


If one truſts his Scrivener, (who an. 
out Mone for him) with the Cu- 
ſtody of his Bond, and the Scrive- 
ner receives the , and deli- 
vers up the Bond, the Obligee is 
barred as againſt, the Obligor for 

ever; . in Caſe of a Mortgage, 
becauſe a legal Eſtate is veſted, 
which can't be divelted without Al- 
ſignment my 


Atta 


W aker Marriage, relief? 
| EN rn Dank 
ſecured, ſhall be preſumed to be 
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in Purſuance of an Agreement pre- 
vious to the Marriage, though no 
Proof of it, and To good againſt 
Bond Creditors Page 101 
A . in Conſideration of 2600 U. 
to be 
riage, as the Wife's Portion, arti- 
cles to ſettle 600 l. a Year on the 
Marriage, and it being after diſco- 
vered that ſhe had only 1600 J. the 
Father was decreed to make a Set- 
tlement for the 16004, only in Pro- 
portion to what he was to have 


made for the 2600 J. and not to de- 


duct out of the 600 J. per Ann. 
ico þ worth of Land, vis. 501. 
per Ann, as was urged he ſhould; 

e for then, by the ſame Reaſon, if ſhe 
had nothing, it might have been 
urged, that only 2600 J. ſhould 
have been deducted out of the Set- 
tlement, and he be obliged to ſettle 
the reſt for nothing 186 

A Father makes a voluntary Settle- 
ment to Truſtees and their Heirs in 
Truſt, to receive the Profits, and 
to put them out for the Increaſe of 
the Fortunes of his Daughters 4. 
and B. and alſo executes a Bond to 
the ſame Truſtees, to pay them 


1000 J. at a certain Day, in Truſt | 


for the ſaid Daughters, but kept 


both Deed and Bond by him till 


his Death, and received the Profits; 
and then by Will, taking Notice of 
the Bond, 
B. in Satisfaction thereof, and the 
Surplus of his Perſonal Eſtate to his 
ſaid two Daughters, and his four 
younger Children; 
electing to have the Benefit of the 
Settlement and Bond decreed for 
them, and an Account of the Pro- 
fits from the Date of the Settle. 
ment, and 1000 J. with Intereſt 


paid him on his Son's Mar- 


ö 


ives Legacies to A. and 


6 


yet A. and B. 


from the Time it was payable 
D 


— 


* 


210 


made on the Marriage 


x 
A Limitation to a ſecorid Son, in Res 


mainder in Tail on à Settlement 
1 ] of the firſt 
Son, and in Conſideration of the 
Wife's Portion, makes not the ſe- 
cond Son a Purefiaſof Page 224 
A Father 1684, makes a voluntar 
Settlement on his eldeſt Son, wy; 
his Heirs, without any Power of 
: Revocation 3, and after made an- © 
other Settlement of the ſame Lands 
to the ſecond Son for Life, with 
Remainder to his firſt and other 
Sons in Tail, and dies; the firſt 
Deed comes to the Heir of the eldeſt 
Son, and the other to the ſecond 
Son, who brought a Bill to ſet aſide 
the firſt 3 but per Cr, both Deeds 
being voluntary, the Proviſion for 
a younger Son, is no ſuch Conſide- 
ration, as to induce the Court to ſet 
aſide the firſt Deed 235 
A Settlement made by a Perſon going 
3 Sea, though voluntary, not 
to be controuled by a Letter wrote 
by him afterwards to the Truſtees 


Where a Settlement ſhall be Sdn 
take Effect, though not according to 
the Intent of the Parties 4980 


at a Place where 
lodged but once, and 
that two Years before ſuch Service, 
206000 e 99 


-  Suteties, 
A Miſtake in the Title of an Order 


amended, though to charge a Sure- 
who nizance to 


ve a 
abi the Order of hearing. 113 


A Surety 


T 2 LE 7 the l D 


. Wu Ry * 


made ables Equity, who 
. nr oor dband-ey | 


: 


* - . * 4 


Deviſe of 100 to 4. d B iz 501, 


to A. and 501. to B. payable at ſuch 
Time, and if either die before 


- the Time, then the 1001. to the 


to. the Survivor, notwithſtanding 
the ſeve 
* — e both live to the Time 
ent | * 37 

2 deviſes 33 to his four Chil- 


yable at their reſpective 
, — K 1 Years or Marriage, and 
in Caſe a 


of them ſhould die nk 
fore the Time of Payment, 


ſhould die without Iſſue, then his | 
or their Share to the Survivor or | 
Survivors of them; one of them | 


died under Age, and without Iſſue; 
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